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DIVISIONS OF LAW. 


T is not possible to make any clear-cut division of the subject- 
matter of legal rules. The same facts are often the subject of 
two or more distinct rules, and give rise at the same time to distinct 
and different sets of duties and rights. The divisions of law, as we 
are in the habit of elliptically naming them, are in truth divisions 


not of facts but of rules; or, if we like to say so, of the legal aspects 
of facts. Legal rules are the lawyer’s measures for reducing the 
world of human action to manageable items, and singling out what 
has to be dealt with for the time being, in the same way as num- 
ber and numerical standards enable us to reduce the continuous 
and ever-changing world of matter and motion to portions which 
can be considered apart. Thus rules of law can no more give us a 
classification of human acts or affairs than the rules of arithmetic 
can give us a classification of numerable things. In scholastic 
terms, the divisions of law are not material but formal. Practising 
lawyers do not concern themselves much with divisions of a high 
order of generality. They have to think, in the first place, of 
speedy and convenient reference, and the working arrangements 
of professional literature are made accordingly. So the types in a 
printing-office are arranged not in order to illustrate the relations 
of spoken sounds or the history of the alphabet, but so that the 
compositor may lay his hand most readily on the letters which are 
oftenest wanted. Ambitious writers have sometimes gone to work 


as if it were possible to reduce the whole contents of a legal system 
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to a sort of classified catalogue where there would be no repetitions 
or cross references, and the classification would explain itself. Am- 
bition on that scale is destined to disappointment by the nature of 
things. 

Some general divisions in the science of law have been made 
classical by the method adopted in the Institutes of Justinian, and 
by the subsequent development given to the Roman ideas by com- 
mentators and modern jurists. One such division, which has been 
explicitly prominent only in recent times, is now commonly 
marked by the terms iz vem and in personam. Some duties and 
rights consist in a claim of one certain person upon another; the 
duty and the correlated right are alike determinate. In these cases 
the duties and rights are said by modern writers to be 2” personam. 
Other duties and rights do not import any such definite correla- 
tion. When we put ourselves in the position of duty, we find no 
certain person having the right; when we put ourselves in the 
position of right, we find no certain person owing the duty. These 
impersonal rights and duties, regarding all one’s fellow-subjects or 
a class of them, are said to be zz rem. We have already seen 
something of this in endeavoring to fix the conception of legal 
right. The reason why we cannot well use the English adjectives 
“real” and “ personal” for this purpose is that they are already 
appropriated to special technical uses with which this would clash. 
It would be free from objection, however, to speak of personal and 
impersonal duties or rights. 

The most obvious and typical example of an event creating rights 
in personam is a contract. John and Peter agree that John shall 
sell his house to Peter on certain terms. This gives John and 
Peter certain rights against each other; they are bound to each 
other by a tie of mutual claims existing between them and 
between them only. This definite relation of claim and duty was 
called an obligation by the Roman lawyer, and is still so called 
everywhere, save that in English-speaking countries an unfortu- 
nate habit has arisen of using “ obligation” in a lax manner as 
co-extensive with duties of every kind.!. Now let Peter pay John 
the purchase money, and John do all proper acts for completing 
the sale. Suppose, to simplify the illustration, that John has re- 





1 In English law the word formerly had a much more restricted meaning ; namely, 
the special kind of contract also called a bond. But the English name “ bond” is now 
always or almost always used for this, and it is convenient to restore “ obligation ” to 
its Roman sense, for which there is no synonym. 
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ceived the money in coin, and Peter has entered into the house and 
occupies it. Peter is owner of the house, and John and all other 
persons are under the duty of respecting his rights as owner, that 
is, of abstaining from trespass and the like. The money is John’s, 
and Peter and all other persons must respect John’s ownership of 
the money by not stealing it or otherwise meddling with it in any 
unauthorized way. These rights have no determinate correspond- 
ing duties, only the general duty of all men not to trespass, steal, 
and so forth. That duty in turn is not correlated to Peter’s or John’s 
rights more than to those of any other owner. Dominium is the 
Roman term for the rights of an owner against all the world: and 
the contrast of dominium and obligatio is the nearest approach that 
can be made, in classical Roman language, to the distinction marked 
by the modern terms 2” vem and in personam. 

Let us now take a further step. Robert, a stranger, wantonly, 
or out of spite, breaks a window in Peter’s house. He has dis- 
regarded the general duty of respecting other men’s property, 
and he incurs a new duty, that of making compensation to Peter. 
It may be that he is also liable to fine or imprisonment for the 
disturbance of public order involved in his wrongful act, but that 
is a distinct and different matter. On the other side Peter has 
a personal and determined right against Robert. A legal bond 
of liability and claim has been created; that is to say, there is 
an obligation. If Peter comes out of the house at the moment 
when Robert breaks the window, loses his temper, and knocks 
down Robert, he has in turn broken in Robert’s person the general 
duty of not assaulting one’s fellow-subjects: for the right of action 
he has acquired against Robert is a right to redress by lawful means 
only, of which means knocking down the wrong-doer on the spot 
is not one in this case. Robert may not be held entitled to much 
compensation, but he is entitled to some. Here is yet another 
obligation, the liability being on Peter and the claim with Robert; 
and it results from a breach of the most general kind of duty, a duty 
corresponding to a so-called “ primitive” right. 

Obligation does not, however, include the whole of duties and 
rights zu personam. There are personal relations recognized by law 
and having important legal consequences, but outside the legal con- 
ception of obligation. Peter, let us assume, lives in the house with 
his wife Joan, and they have children. Peter and Joan owe duties 
to each other which they cannot owe to any one else; and the same 
may be said (omitting minor distinctions in this place) of the duties 
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existing between Peter and his children. But these duties are not 
reckoned as obligations: for they cannot be expressed as definite 
claims, and their performance cannot be reduced to any definite 
measure. They are fully discharged only when the relation out of 
which they arise has come to an end: in the case of marriage by 
death, or, in systems of law where divorce is allowed, by divorce. In 
the case of parental relations, the normal mode of determination is 
the attainment of full age by the child (which, however, often has not 
that effect in archaic systems, and had not in the classical Roman 
law) ; to which many systems add marriage in the case of daughters, 
and adoption. 

Relations of this kind, moreover, are intimately associated with 
moral duties which are not capable of legal definition and perhaps 
not of precise definition at all. Lying thus on the borderland of 
morality and law, they give rise in law to duties and rights which 
resemble obligations in being personal, but differ from obligations, 
and resemble duties and rights zz vem, in not being capable of 
exhaustion by definite assignable acts, or by any number of such 
acts. The resulting duties are determinate as to persons, but not 
determinate as to contents. 

Duties which are impersonal or 2% vem answer, as we have seen, 

partly to particular and acquired rights of other persons, such as 
owners, partly to the so-called primitive rights which are universal. 
They may be duties to all one’s fellow-subjects or only to some of 
them. : 
Impersonal duties and rights are always attached by rules of law 
to some condition or state of facts. Whether the conditions are 
to any extent under the control of the parties or not, the legal 
consequences are what the law declares them to be. By the 
mere fact of being a citizen or subject one is entitled to a cer- 
tain measure of personal security, freedom to follow one’s law- 
ful calling, and so forth. By the fact of becoming an owner one 
acquires the rights and faculties of an owner, such as the law de- 
clares them to be. One may choose to avail oneself of them or 
not, but one cannot alter them. If one could, one would be able to 
impose new duties on one’s fellow-citizens without their consent, in 
fact, to make new law for one’s own benefit. But this would con- 
tradict the fundamental purpose of law and justice. It is exactly 
what they aim at preventing. 

Personal duties and rights, on the other hand, may not only 
arise from acts of the parties, but be directly created and deter- 
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mined by their will. The parties to an agreement not only con- 
fer and assume duties by their voluntary act, but by the same 
act prescribe what the duties shall be. 

The same remark applies to transactions involving agreement 
and obligation, though not usually included under the name of 
contract, such as the creation of trusts in English law. The 
parties can make a law for themselves just because their dis- 
positions are personal to themselves and do not impose or affect to 
impose any new duties on their fellow-subjects at large. 

Personal duties are also prescribed by rules of law attached to 
acts or relations of parties. Sometimes they are contemplated by 
the parties, though not within their control, and sometimes not. 
Thus in the case of marriage and other family relations the legal 
consequences are contemplated and accepted, but cannot be framed 
and varied at the will of the parties, like the duties created by a 
commercial contract! In many cases where duties resembling 
those created by contract are imposed by law (where, in Roman 
terms, there is obligation quasi ex contractu), they are such as it is 
considered that a just man, on being fully informed of the facts, 
would in the circumstances willingly assume. The most familiar 
example in this kind is the duty of returning a payment made by 
mistake. 

Where obligation arises from a merely wrongful act, the liability 
is of course not desired by the wrong-doer, and is contemplated, if 
at all, as an evil (from his point of view) to be endured only so far 
as it cannot be avoided. 

We have not yet mentioned another way in which: personal 
duties and liabilities arise, namely, from the breach of antecedent 
personal duties created by agreement. 

Every such breach of duty is in some sense wrongful; and 
it is contrary to the original intention of the parties. Agree- 
ments are made in order to be performed, not to be broken. It 
is even possible to regard the breach of a promise as a wrong 
in the strictest sense, a trespass or deceit.” Still, there is a good 
deal of difference. Duties under agreement may easily be broken 
without any wrongful intention. Performance may be prevented 
by misadventure (which is not always an excuse even if the party 





1 This does not apply to incidental dispositions of property such as are made by 
marriage settlements. These may well be treated, as in our law they are, as matters of 
agreement largely within the control of the parties. 

2 This is fully exemplified in the history of the common law. 
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be not in fault), or there may be honest and serious diversity of 
opinion as to what is really due. Then, although parties do not 
desire their agreements to be broken, it would be incorrect to 
say that they never contemplate it; for they often make special 
provision for such an event, and even fix beforehand the amount 
or scale of the compensation to be paid. Thus it appears that 
the duty of compensation in cuse of non-performance is fairly 
regarded as incident and supplementary to the primary duty of 
_ performance. In practice and practical exposition it would not be 
convenient, indeed it would hardly be possible, to separate the 
legal results of breach of contract from the rules determining what 
are the duties and rights of the parties before any breach. 

From the point of view of a modern lawyer conversant with 
modern habits of life and business it may well seem that the distinc- 
tion between duties and rights prescribed by the parties themselves, 
and those prescribed by the law, is really of greater importance than 
that which looks only to their impersonal or personal character. The 
relations recognized by law can be divided, with no great apparent 
inequality as to quantity or value in human affairs, into those which 
arise from contract (or voluntary dispositions analogous to con- 
tract) and those which are independent of contract. And the dis- 
tinction is at first sight so clear as to seem unmistakable. But 
the history of the law shows us that an absolutely clear-cut division 
is not to be had, even so, between the facts and relations to which 
our rules apply. The description of legal duties and rights as being 
in rem or tn personam is usually and correctly said to be unauthor- 
ized by classical Latin usage. Roman lawyers spoke of “ actiones,” 
not “jura,” being 2 vem or in personam. But it should be remem- 
bered that in Roman usage “action” included what we now call 
a “right of action,’ any determinate claim to some form of legal 
redress. ‘ Action” was defined as a man’s right of obtaining by 
process of law what is due to him, not as the process itself. “ Nihil 
aliud est actio quam jus quod sibi debeatur iudicio persequendi.” ! 
Hence the modern usage is not so wide apart from the Roman as it 
appears at first sight to be. 

A classical division accepted by almost all systematic writers, is 
that of public and private law. No rule of law can be said, in the 
last resort, to exist merely for the benefit of the State or merely for 
the benefit of the individual. But some departments of legal rules 





1 Celsus, D. 44. 7, De Obl. et Act. 51. 
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have regard in the first instance to the protection and interests of 
the commonwealth, others to those of its individual members. 

In the former case the public interest is immediate ; it can 
be directly represented by the proper officers of the State, and 
vindicated by them in the name of the State, or of its titular 
head: in the latter the interest of the individuals whose rights are 
affected comes in the first line; it is protected by the law, but the 
parties interested are left to set the law in motion. Rules of pri- 
vate law may be said to have remained in a stage where all rules 
of law probably were in remote times: that is to say, the State 
provides judgment and justice, but only on the request and action 
of the individual citizen; those who desire judgment must come 
and ask for it. Accordingly, the special field of such rules is that 
part of human affairs in which individual interests predominate 
and are likely to be asserted on the whole with sufficient vigor, 
and moreover no public harm is an obvious or necessary conse- 
quence of parties not caring to assert their rights in particular 
cases. In the law of contract and its various commercial develop- 
ments these conditions are most fully satisfied ; though even here 
considerations of ‘‘ public policy,” to use the accustomed English 
term, are by no means absent. In the law of family relations and 
of property motives of legitimate private interest have a consider- 
able part, but they are not so uniformly operative that they can 
be treated as adequately guarding the interest of the common- 
wealth. Hence, we find that theft and certain other forms of 
misappropriation and fraud, and even certain kinds of breach of 
contract, are punishable as public offences. The general security 
of property has to be considered as well as the chances of restitu- 
tion in each case, which often are so slender that the person 
robbed or defrauded has no sufficient motive of self-interest for 
vindicating the law. When we come to bodily safety, public 
interest balances, or in some cases even outweighs the private. 
Wrongs of violence are in all civilized legal systems dealt with as 
offences against the commonwealth, in addition to the rights to 
redress which may be conferred on the individual injured. Wrongs 
which are personal but not bodily—such as defamation—afford 
a kind of neutral ground where the rights of the State and of 
individuals have about equally free play in modern law. 

There fall more specially under rules of public law the duties 
and powers of different authorities in the State, making up what is 
usually known as the law of the Constitution; also the special bodies 
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of law governing the armed forces of the State, and the administra- 
tion of its other departments; laws regulating particular trades 
and undertakings in the interest of public health or safety; and, in 
short, all State enterprise and all active interference of the State 
with the enterprises of private men. We say active interference. 
For there are many dispositions in particular departments of priv- 
ate law which are founded on reasons of public policy, but are 
left for the parties who may profit or be relieved by them to bring 
to the notice of the courts. Of this kind are certain special 
restrictions on freedom of contract. In countries under the com- 
mon law the State does not interfere of its own motion to prevent 
an agreement from being enforced on the ground that it is “in 
restraint of trade.” On the other hand, there are many legislative 
enactments which expressly or by necessary implication forbid 
certain kinds of contracts to be made. Such enactments appear 
to belong to public law, though it is often convenient or necessary 
to consider them in connection with the rules of private law whose 
usual operation is excluded or limited by them. 

To public law, too, belong all the minor penal enactments inci- 
dent to constitutional and departmental legislation. But public 
law does not even here hold the field alone, for the same legislation 
which creates new public duties and imposes penalties may well, 
under specified conditions, also confer new rights to redress on 
individuals either expressly or as a consequence of principles 
recognized by the courts. The extent and effect of any such prin- 
ciples cannot be laid down beforehand: it depends on the forms, 
methods, and history of the particular system of law which is being - 
administered. In our law the violation of a public duty may often 
give a right of action to a citizen who has thereby suffered damage, 
but this is by no means a universal or necessary result. 

It will be seen, therefore, that the topics of Public and Private 
Law are by no means mutually exclusive. On the contrary, their 
application overlaps with regard to a large proportion or the whole 
mass of acts and events capable of having legal consequences. 

Sometimes the distinction between public and private law is 
made to turn on the State being or not being a party to the act or 
proceeding which is being considered. Only dealings between 
subject and subject, it is said, form the province of private 
law. But this does not seem quite exact; unless, indeed, we 





1 Ward uv. Hobbs (1878), 4 App. Cas. 13. 
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adopt the view, which has already been rejected,’ that the State 
is wholly above law and legal justice, and neither duties nor 
rights can properly be ascribed to it. Many valuable things, 
both immovable and movable, are held and employed for the 
public service, — palaces, museums, public offices, fortifications, 
ships of war, and others; in some countries railways and all the 
various furniture and appurtenances of these. Whether they 
are held in the name of the State itself, or of the Head of the 
State, or of individual officers of the State or persons acting by 
their direction, is a matter of detail which must depend on the 
laws and usages of every State, and may be determined by highly 
technical reasons. In substance the State is and must be, in every 
civilized community, a great owner of almost every kind of object. 
Now the rights attaching to the State in this respect, or to the 
nominal owners who hold on the State’s behalf, need not differ 
from those of any private owner, and in English-speaking countries 
they do not. They can be and are dealt with by the ordinary 
courts in the same way as the rights of any citizen, and according 
to the ordinary rules of the law of property for the preservation 
and management of the kind of property which may be in 
question. Again, many persons have to be employed, and agree- 
ments to be made with them; and these transactions are judged, 
so far as necessary, by the ordinary rules of the law of con- 
tract. Now the rules mentioned not only belong to private law, 
but are at its centre; they are the most obvious examples of 
what private law includes. It would be strange to say that they 
become rules of public law because the property and under- 
takings in question are public. The true view seems to be that 
the State, as an owner and otherwise, can make use of the rules 
of private law, and become as it were a citizen for the nonce, 
though ultimately for public purposes. 

Sometimes the Law of Nations is brought under the head of 
Public Law; this is plausible according to the test of the State 
being a party, which, however, we have not accepted. It is enough 
to say here that the duties of independent States to one another, 
whatever may be the extent of their analogy to legal duties, are 
not legal duties or the subject of legal rules in the sense now under 
consideration. On the other hand, there is in modern law a body 
of principles and rules by which the courts are guided in deciding, 





1 In an earlier chapter of the work in preparation of which this is a part. 
27 











196 HARVARD LAW REVIEW. 


on occasion, how far they are bound to take notice and make 
application of rules belonging to foreign systems of law; as where 
different stages of a transaction have taken place in different juris- 
dictions. These rules apply largely to matters of private law, and 
the principles are not confined to any particular local system. 
Differences of opinion exist among the learned, and the opinions 
of different writers or schools may prevail with the tribunals 
of different countries; but it is recognized on all hands that uni- 
formity is desirable and is to be aimed at as far as possible. Hence 
the sum of such rules is now commonly called Private International 
Law. This term has been much discussed, and by some competent 
persons vehemently disapproved;! but it would not be to the 
present purpose to enter upon the controversy, which assumes an 
advanced knowledge of law. What is here sought is merely to 
make a common modern term intelligible. 

Another classical division adopted by the Institutes of Justinian 
from Gaius is that which treats the whole body of law (that is, 
legal rules) as relating either to Persons, Things, or Actions.” 
“ Omne autem jus quo utimur vel ad personas pertinet vel ad res 
vel ad actiones.” 

To a certain extent this division coincides with the division 
already noted of Substantive and Adjective law. The law of 
Actions is the body of rules determining the modes and processes 
of legal redress; it is equivalent to what modern writers call the 
law of Procedure, but with some additions of the law of Remedies; 
for, as pointed out above, the Romans hardly distinguished the 
right to a certain kind of redress from the process of obtaining it. 
So far there is nothing calling for fresh explanation. It is to be 
remembered, however, that, as Maine has pointed out, the distinc- 
tion of substantive from adjective law must in ancient times have 
involved a much higher effort of abstraction than we can easily 
realize now. When we consider the further division of substan- 
tive law into law of Persons and law of Things, we are struck by 
the fact that the division, though not in terms confined to private 
law, has in fact been so confined by the usage of both ancient and 
modern expounders. It will appear shortly that there is good 
reason for this. 





1 See Holland, Jurisprudence, ch. 18. Some of the objections would be removed 
by substituting “ Law of Nations” for “International Law.” 

2 Cp. Maine, Early Law and Custom, ch. 11, and Dr. Moyle’s introduction to the 
First Book of the Institutes. 
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Like the other divisions we have been considering, this is a 
division of legal rules, not of the facts to which they apply. It 
seems to be closely related to the practical questions which arise 
or may arise when a man feels agrieved and thinks of seeking 
redress. Persons between whom there is a dispute; a thing 
which is the subject of dispute; some form of action for resolv- 
ing the dispute by process of law: these are the common ele- 
ments of litigation between parties. This evidently does not 
apply to crimes, or to all private wrongs; but the application 
is quite wide enough to support a classification which in truth 
is only a rough one. Do the persons concerned fall under any 
rules of law limiting or specially modifying their capacity or 
liability? What rights are recognized by law with regard to the 
subject-matter in question? Can it be owned, or exclusively 
enjoyed? One of the parties, perhaps, claims by sale or bequest ; 
could the thing be given by will? could the sale invest him with 
the rights he claims to exercise? What, on the whole, is the 
resulting duty or liability? Then, supposing the rights of the par- 
ties to be settled, what are the available remedies? What is the 
active form, so to speak, of the legal result? Or in English legal 
phrase, what is the cause of action? Can compensation be recov- 
ered in money, or is there any other and what form of redress? 

The distinction between law relating to persons and law relating 
to things may seem to the modern reader, perhaps, not to be a real 
one, or not one of the first importance. For things (whatever we 
include in the conception of a thing,! which we are not yet consider- 
ing) can plainly have no place in legal rules except in connection 
with the duties and rights of persons. The material world, as such, is 
absolutely irrelevant to jurisprudence. Every rule of law must to 
this extent have to do with persons. And in modern Western law 
we find that one person is very like another, and differences between 
persons tend to be reduced to a minimum. In fact we can nowa- 
days be tempted to regard the law of persons as identical with the 
law of family relations, in which the irreducible differences of 
persons, as we may call them, resulting from the conditions of 
sex and age, are of necessity most prominent. But in archaic 
societies it is not at all to be assumed that persons are alike. 
Nowadays we presume every man to have the full legal rights of 
a citizen in the absence of apparent reason to the contrary. If 
any man is not capable of buying and selling, suing and being 





1 See my paper “ What is a Thing ?”’ in the Law Quarterly Review for October, 1894, 
X. 318. 
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sued, in his own name and on his own responsibility there must 
be something exceptional about him. Undischarged bankrupts, 
for example, are nota very large proportion of our adult population. 
But at Rome in the time of Cicero, or even of the Antonines, a 
prudent man could not presume anything about a stranger’s legal 
capacities. A person of respectable appearance who spoke Latin 
was not necessarily even free. We know that serious doubt 
whether a man was free or not was quite possible. If he was 
a slave, he had no legal rights; he was not a person at all in the 
eye of the law. If he was free, he might still be a freedman, or 
a foreigner (not to speak of minuter distinctions). If he was a 
Roman citizen he might still have a father living, and be under 
that father’s power; again, he might have been emancipated 
or adopted. He might belong in short to any one of several 
conditions of men, each having its distinct and proper measure 
of legal capacities. For a Roman of the Republic, and even 
of the Empire down to Justinian’s time and later, the question, 
“ With what kind of person have I to do?” had a very clear and 
prominent legal meaning, and no question could be more practical. 
Modern authors have not arrived at any general agreement 
either as to the precise meaning of the law relating to persons 
in the Roman classification (if indeed the meaning ever was pre- 
cise), or as to what topics are conveniently included under such a 
head at the present day. There is, however, a general tendency 
to regard the law of persons as supplementary to the general 
body of legal rules. We are apt to ask first, not what are the 
respective capacities of the parties in the matter in hand, but 
what are the rights of the matter assuming all parties to be of 
full ability. Then we consider, as a possible accident in the case, 
whether anyone is under any disability, or to any extent exempt 
from responsibility, by reason of some special personal condition. 
In books meant for practical use this method is commonly fol- 
lowed, the disabilities and immunities of infants, married women, 
and so forth, being explained with reference to the department of 
law or class of transactions which is the subject of exposition. 
Another principle of division frankly based on convenience of 
exposition is that by which, in dealing either with a whole body of 
law or with a substantial department thereof, those principles and 
rules which are found in all or most portions of the subject, so 
that they may be said to run through it, are disposed of before the 
several branches are entered upon. Such principles and rules may 
relate to the nature of duties and rights in themselves, to the con- 
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dition of their origin, transmission, and extinction (¢/t/e, as we 
_ have already used the word }), or to the remedies applicable. The 
setting forth of these matters in advance, so as to avoid repetitions 
and awkward digressions in the subsequent detailed treatment, is 
called, after the modern German usage, the General Part of the 
work in hand. In the Special Part the several topics are dealt 
with in order, and, the general principles having already been 
stated, only those rules are discussed which are peculiar to the 
subdivision in hand, or are in some peculiar way modified in their 
application to its contents. Thus Savigny’s great work on Roman 
law is only the “General Part” of his projected system. Well 
framed legislative acts on large subjects usually proceed in some 
such manner from the general to the special, — thus the Indian 
Penal Code has chapters of “ General Explanations,” “ Punish- 
ments,” and “ General Exceptions” (that is, the causes for which 
acts, otherwise criminal, are justified or excused), which come 
before the definitions of particular offences. The “ preliminary” 
part of Sir James Stephen’s Digest of the (English) Criminal 
Law is a well marked General Part. Again the first six chapters 
of the Indian Contract Act contain what a Continental writer 
would call the General Part of the law of contract; namely, rules 
of law by which the formation, validity, and effect of all kinds of 
contracts alike are governed in British India. The other chapters, 
which deal with sale, agency, and other species of contracts, might 
be called the Special Part of the Act. Notwithstanding the. obvi- 
ous advantages of this method, it has only gradually and of late 
years come into use among English lawyers,—I do not say in 
name, which. is of litthke moment, — but in substance. The late 
Mr. Leake’s excellent and accurate “ Digest of the Principles of 
the Law of Contracts” is, however, a complete and systematic 
General Part for that subject. Where a wide field has to be 
covered, the method may well be applied on a smaller scale to 
subdivisions within the general scheme. It is hardly needful to, 
remark that it is by no means necessarily confined to legal expo- 
sition; but it is specially appropriate for legal writings, including 
legislation, by reason of the number of technical ideas and rules 
of various degrees of generality which, in working out any topic, 
have to be constantly assumed as within the reader’s knowledge. 
Frederick Pollock. 





1 In a preceding Chapter. 
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THE TRIPARTITE DIVISION OF TORTS. 


HE essay in this REVIEW (May, 1894), by Mr. Justice HOLMEs, 
on “ Privilege, Malice, and Intent,” raises a broad question 
as to the general analysis of a Tort, which it is the purpose of this 
article to discuss. The writer has for some time believed in the 
correctness of the division there briefly expounded as a foundation 
for the discussion of Malice in connection with Interference with 
Social Relations, and the general interest shown in the suggestions 
of that learned writer seems to show that the time is favorable for 
a presentation of the analysis in its broader aspect as a general 
foundation for the treatment of all Torts. Certainly the subject is 
in need of some accepted analysis, which shall at once co-ordinate 
our present knowledge and form the basis of future development. 
If we are ever to have, as Sir Frederick Pollock puts it, not books 
about specific Torts, but books about Tort in general, some further 
examination of fundamental ideas is desirable. 

One might proceed with such a general analysis without regard 
to the definition of a Tort, or—what is much the same thing — 
without setting forth one’s view as to the differentiation of Tort- 
relations from others in the general classification of private law. 
But, for the sake of clearness, the latter task will here be briefly 
attempted, no effort being made to justify the system stated, or to 
say more than is necessary as preliminary to the main subject. 

Private law, then, deals with the relations between members of 
the community regarded as being ultimately enforceable by the 
political power. Such a single relation may be termed a Nexus; 
it has a double aspect, for it is a Right at one end, and a Duty or 
Obligation at the other; every such relation or Nexus necessarily 
having both these aspects. In classifying them, we may of course 
rest the division on the nature of either the Rights involved or 
the Duties involved. For the first and broadest division it seems 
best to take the latter point of view,'and to distinguish according 
as the Duty has inhered in the Obligor (1) without reference 
to his wish or assent, or (2) in consequence of some volition 
or intention of his to be clothed with it. The former we may 
term Irrecusable,— having reference to the immateriality of the 
attitude of the obligor in respect to consent or refusal; the latter, 
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Recusable,— for the same reason. The latter sort includes 
Contracts (in the narrow sense), and some few varieties not here 
important. The former includes Torts (so called), Enrichment 
(a part of Quasi-Contracts as now treated), and a few minor 
ones. The permanent justification for this division, it may be said, 
will be found in the deep-rooted instinct of the Anglo-American 
legal spirit, which is strikingly backward in imposing or enlarging 
an irrecusable nexus, but gives the freest scope for the voluntary 
assumption (Recusable) of nexus of any content.!_ Dividing further 
the former sort, we find (a) many imposed universally, z. ¢.-on all 
other members of the community in favor of myself; and (4) a few 
imposed on particular classes of persons by reason of special cir- 
cumstances. Of the latter sort the duty of a child to support a 
parent, as recognized in Continental and other law, is an example; 
but the most important group is found in parts at least of the 
subject known in Roman law as Quasi-Contract, in modern French 
and German jurisprudence as enrichissement indu and Bereicherung, 
and with us to-day as Quasi-Contract. As the feature which dis- 
tinguishes this sort (2) from the former (a) is that the nexus is im- 
posed in the one case on all persons whatever, but in the other on 
those particular persons only of whom special facts are true, the 
natural terms of distinction are, for the one, Universal Irrecusable 
Nexus; for the other, Particular Irrecusable Nexus. The subject of 
Tort, then, deals with the large group of relations here termed 
Universal Irrecusable Nexus. But the failure of the reader to 
accept the analysis thus briefly set forth need not prejudice the 
validity of what is now to be said, for it has been given only that 
the scope of the relations included by the writer under Torts may 
not be misunderstood. 

The next question is, What is the content of the rights and 
duties included under this head? Here, of course, we get nothing 
from mere analysis; we must look to judicial practice and legis- 
lation, as embodying the established results of the community’s sense 
of systematic justice. We have seen, however, that the starting- 
point of the analysis is the tendency of Anglo-American peoples to 





1 Compare Holmes, “Common Law,” 77: “ The liabilities . . . arising from a tort 
are independent of any previous consent of the wrongdoer to bear the loss occasioned 
by his act... . He does a harm which he has never consented to bear, and if the law 
makes him pay for it, the reason for so doing must be found in some general view of 
the conduct which every one may fairly expect and demand from every other, whether 
that other has agreed to it or not.” 














202 HARVARD LAW REVIEW. . 


be chary about imposing irrecusable duties, especially when uni- 
versal. The general character, then, of these nexus will be that of 
relations fundamentally necessary to civilized social intercourse, — 
the minimum number of universal nexus without which (having 
reference to the points of view of both obligee and obligor) the 
community cannot get along. This in fact fairly expresses the 
general character of Tort-rights. Furthermore, and as a result of 
the same spirit, these Universal Irrecusable Nexus are all negative, 
not affirmative ; z. ¢. the line is drawn at requiring others not to be 
the means of harm to me; our law has not yet gone so far, in Uni- 
versal duties, as to impose any affirmative duty, as between one man 
and another, to take action to confer a good. 

But, going further than these general features, we easily see, on 
examination, certain generic component elements in every relation 
of the sort we are considering. rst, there are the specified sorts 
of harm which the obligor has a claim to be free from ; this is the 
basis of the obligee’s interest, the thing for the sake of which the 
nexus is instituted. Second, there must be something to connect 
the obligor with this harm, — that is, we must specify what is the 
sort of causality-connection, or the like, between the obligor and the 
harm in question for which he will be held responsible. This is 
necessary, because the very nature of the nexus presupposes that 
the obligor is to have some connection with the harm, and it is part 
of our business to specify when that connection shall be deemed to 
exist. Third, since human experience has always found it neces- 
sary to sanction in law the principle of give-and-take, and to compel _ 
us sometimes to put up with harm whose source is perfectly clear, 
there are numerous classes of circumstances to be specified in which 
the nexus fails, and is without application,—that is, although 
harm is done, and although there is no question as to a particular 
person’s responsibility for it. These circumstances form limitations 
to the nexus as a whole. 

There are, therefore, three distinct classes of limitations dealt 
with in the law relating to Torts, which may be conveniently termed 
the Primary, Secondary, and Tertiary limitations, The first class 
deals with the sort of harm to be recognized as the basis of the 
right; this may be called the Damage element. The second class 
deals with the circumstances fixing the connection of the obligor 
with this forbidden harm ; this we may call the Responsibility ele- 
ment. The third class deals with the circumstances in which, as- 
suming both the Damage and the Responsibility elements to be 
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present, the nexus still has no validity,— in other words, the con- 
siderations which allow the harm to be inflicted with impunity ; 
this we may term the Excuse or Justification element. This an- 
alysis results in a tripartite division of the Tort-nexus. 

We may now examine this division in detail with reference to 
the various topics dealt with in our law. No attempt will here be 
made (though a later occasion may be taken for this) to establish 
any further subdivisions within these three great groups. The 
object here is merely to illustrate and justify the above analysis by 
pointing out the place occupied within the above groups by the 
main topics recognized as belonging to the subject.? 


I. Zhe Damage Element, — The question is here, what sorts of 
harm is it that the law recognizes as the subject of a claim for its 
protection? We have here nothing to do with the question, Who 
is responsible? or, Is X responsible? nor with the question, Is X, 
though responsible, here excusable? We may and do determine 
the limitations of the Damage element without regard to these 
questions. Of course, after determining that the one exists, we 
may then determine that the other does not; and cases are fre- 
quent in which two or even all of the questions are disputable, and 
must be settled before a final determination can be reached as to 
the existence of a claim, z. ¢.a nexus. But, whenever there is a 
decision upon the Secondary or the Tertiary limitations, it neces- 
sarily involves, by assumption or otherwise, the sufficient existence 
of the other element or elements; nor can a claim be sanctioned 
by a favorable decision as to the Damage element without an 
assumption as to the existence of the other two. 

Under the Damage element, of course, are to be considered 





1 The language in which Mr. Justice Holmes, in the above mentioned article, seems 
to show a belief in the propriety of this tripartite division is as follows, the passages 
being somewhat curtailed : — 

(1) “I should sum up the first part of the theory in a few words, as follows. Ac- 
tions of tort are brought for temporal damage. The law recognizes temporal damage 
as an evil which its object is to prevent or to redress, so far as is consistent with para- 
mount considerations to be mentioned.” (2) “ When it is shown that the defendant’s 
act has had temporal damage to the plaintiff for its consequence, the next question is 
whether that consequence was one which the defendant might have foreseen.” 
(3) “The first [next] question which presents itself is why the defendant is not liable 
without going further. The answer is suggested by the commonplace, that the inten- 
tional infliction of temporal damage, as the doing of an act manifestly likely to inflict 
such damage and inflicting it, is actionable if done without just cause. . . . There 
are various justifications. In these instances, the justification is that the defendant is 
privileged knowingly to inflict the damage complained of.” 
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physical injuries, — what sort of physical or corporal harm may 
be the subject of aclaim. Mere touching of the person may be, 
while mere touching of personal property once was not. Physical 
illness of course is. Whether nervous derangement may be, when 
not brought about through corporal violence, and whether mere 
fright, with or without corporal violence, may be, is still the sub- 
ject of discussion. Forms of annoyance, such as disagreeable 
odors, sights, and sounds, are usually said to be the subject of 
recovery only in connection with the ownership of real property. 
There must in all such cases be a degree of inconvenience worth 
taking systematic notice of. The content of the right to land is 
also here concerned, including the right against mere intrusion 
upon the air space, against the cutting off of surface or subter- 
ranean water, etc. The nature of the harm known as Conversion 
must also be treated here. The social relations must be enumer- 
ated with which interference is forbidden, and the words known as 
Libel and the words deemed slanderous fer se are to be discussed. 
The facts vesting the rights of patent and copyright, and the mat- 
ters as to which we have a “right to privacy,” and several other 
modes of harm, involve also some statement of the Damage 
element. 

A good illustration of the necessity for distinguishing between 
the points of view of the Primary and the Secondary limitations 
is found in the current discussion of the right to recover for ner- 
vous illness, or for mere terror (without illness) caused without 
corporal violence. From the former point of view the question is 
whether such harm may be the subject of recovery at all; whether 
the elusive or temporary character of the harm makes it difficult or 
not worth while to consider it; whether the opportunity for simu- 
lation of illness, or for aggravation of it by the general effect of the 
imagination or by the particular weaknesses of individuals, does 
not warn us to be cautious in sanctioning such claims. It is appar- 
ent that from this point of view the result might be one for cases 
of positive nervous derangement, and another for mere temporary 
fright. But, assuming that such harm may be the subject of a 
recovery, we have still to consider each case from the point of 
view of the Responsibility element, z. e. to say whether this par- 
ticular defendant should be made responsible for this particular 
injury under the circumstances (¢. g. whether he was negligent or 
not); and it is apparent that we may still from this point of view 
deny the present plaintiffs right to recover against the present 























TRIPARTITE DIVISION OF TORTS. 205 


defendant. We sometimes find cases indiscriminately marshalled 
by a writer as “for recovery” or “ against recovery ” in such cases, 
as if but a single question were involved. Yet the courts con- 
stantly do consider these different points of view. In Victorian 
' R. Com'’rs v. Coultas (13 App. Cas. 222), for instance, the court 
said : — 


(1) ‘* Damages [séc¢? damage] arising from mere sudden terror . . . oc- 
casioning a nervous or mental shock, cannot under such circumstances, 
their Lordships think, be considered a consequence which in the ordinary 
course of things would flow from the negligence of the gatekeeper.” 
(2) “If it were held that they can, .. . the difficulty . . . of determin- 
ing whether they [the injuries] were caused by the negligent act would be 
greatly increased, and a wide field opened for imaginary claims.” 


Here are both points of view; and on both the plaintiff loses. 
Again, in Phillips v. Dickerson (85 Ill. 11), the court assumes with- 
out question that the sort of injury is a proper subject for recovery, 
and confines itself to the question of the Secondary limitations, 


‘“‘Whether such a result was such a natural and proximate conse- 
quence of defendant’s conduct as to make him liable therefor,” 


and here also finds for the defendant. No discussion of the sub- 
ject can be of value unless the two elements involved in the cases 
are carefully distinguished. 


Il. Zhe Responsibility Element. — Assuming that the kinds of 
harm to be avoided or to be protected against have been deter- 
mined, we have next to consider those limitations of the nexus 
which determine the nature of the Responsibility element, by defin- 
ing what connection must exist between the obligor and the harm 
done, in order to bring him within the scope of the nexus. The 
question is, in a concrete case of the specified harm, what person, 
if any, shall be looked to as bound to bear legal responsibility 
for it. 

This is not the place to attempt to define the order and nature 
of the topics that belong under his head. The doctrine of “ act- 
ing at peril,” the phrasing and application of the tests of “ proxi- 
mate cause,” ‘reasonable and probable consequences,” — these, 
with their attendant refinements and exceptions, form the sub- 
stance of the general topic. But the important circumstance to 
call attention to is that this topic has an application in the domain 
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of each one of the common so-called Torts, — conversion, defama- 
tion, loss of service, etc., — no less than in case and trespass. It has 
been customary to treat the subject of Negligence as if it were a 
specific injury by itself, instead of merely a question of Responsi- 
bility liable to arise in connection with various kinds of harm; but 
this obscures the true situation. Speaking roughly, a man may be 
made responsible for a given harm by initiatory action of one of 
three sorts: by acting (1) designedly, with reference to the harm; 
(2) negligently, with reference to it; (3) at peril, in putting his 
hand to some nearly related deed or some unlawful act. A part of 
the law is occupied with determining whether or not this last and 
strictest standard shall be applied; and when it is, no resort is 
needed to the second standard, negligence. Thus it happens that, 
as almost all direct dealing with personal property is done at peril, 
the question of negligence (or of knowledge) seldom arises in that 
connection. Yet it may arise; } and thus, even though the treat- 
ment of the Responsibility element — mainly negligence and 
acting at peril—under the head of Conversion is trifling in com- 
parison with its place in injuries covered by trespass and trespass 
on the case, still it has its rightful place there as elsewhere. 

Take, again, Libel. Two cases of recent occurrence will illus- 
trate the part played by the Responsibility element. (1) The 
Trustees of the British Museum placed in the Library a book con- 
taining matter assumed to be libellous; the question arises whether 
they are responsible for its publication (in the technical sense) 
without knowledge of the presence of the libellous passage (72. e. 
whether they acted at peril) or are to be judged by some test of 
due care. (2) In Chicago, a young priest, Father Sherman, de- 
livered a lecture, and in handing to the reporters his manuscript 
gave to them inadvertently a portion, not orally delivered, contain- 
ing passages which we may assume to have been libellous. The 
question arises whether he acted at peril in writing and carrying 
about this libel, or is to be judged only by the test of due care. 
Take, also, loss of service and analogous injuries. The question is 
constantly likely to arise whether the consequences of certain con- 
duct were such as a person of ordinary prudence ought to have 
foreseen. In Vicars v. Wilcocks? Lord ELLENBOROUGH laid down 
a rule that special damage “ must be the legal and natural conse- 





1 Wellington v. Wentworth, 8 Metc. 548; Melson v. Whetmore, t Rich. 318. 
2 8 East, 1. 
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quence of the words spoken”; and afterwards in Lynch v. Knight, 
this phrasing was doubted by Lord WENSLEYDALE, who preferred 
to say that “the consequence must be such as... might fairly 
and reasonably have been anticipated and feared would follow 
from the speaking the words.” Here we have the same sort of 
question that arises so commonly for injuries to the person and 
the property. 

The Responsibility element, then, in these and in other classes of 
injuries, has a real place, — greater or less, to be sure, in different 
instances, but scientifically never to be ignored. Responsibility 
must be discussed as a generic idea, and with reference to the vari- 
ous harms, and must be thus discussed just as well as the nature 
and limits of the harm itself. 


III. Zhe Excuse or Fustification Element.— Assuming that the 
various sorts of harm have been specified, and that the conditions 
and tests of Responsibility for them have been determined, the 
general limitations under which the nexus exists still call for treat- 
ment. Perhaps the simplest illustration, if any is needed, is the 
excuse of Self-defence. Here it is conceded that a harm has been 
done, otherwise the subject of recovery, and that a definite person 
is responsible for it; nevertheless no legal claim exists, because 
social experience prescribes limits to the nexus, and one of those 
limits is found in the circumstances briefly expressed in the term 
“self-defence.” Here, again, it is impossible now to attempt an 
analysis of the various kinds of limitations. Only two or three 
suggestions can be made. 

1. Asa rule certain principles of pleading are based on the dis- 
tinction between this element and the first and second, throwing on 
the defendant the business of making out the existence and the 
application of these limitations. For instance, justifications fora 
battery and privileges for defamation are left to the defendant to 
urge. Sometimes, however, the principles of pleading cannot be 
relied upon to show in this way the line of distinction. For in- 
stance, in actions for malicious prosecution, these tertiary limita- 
tions vindicate or exempt the defendant, if he brought the suit 
upon reasonable or probable ground and without malice; never- 
theless, it is the plaintiff who is required to show that this reason- 





19H.L.C. 577. Soalso Allsop v. Allsop, 5 H. & N. 534, “damages . . . that do 
not fairly and naturally result”; Davies v. Solomon, L. R. 9 Q. B. 112, “reasonably 
and naturally be expected to follow.” 
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able or probable ground did not exist, — a sensible requirement 
which we must not allow to obscure the true nature of this 
element. 

2. The rejection or acceptance of the doctrine of Fletcher v. 
Rylands — the question whether the test of acting at peril or of 
due care under the circumstances shall be applied, a question of 
Responsibility — is sometimes confounded with the question 
whether one who has knowingly infiicted and continues to inflict a 
conceded harm is excusable because he is conducting his business 
in an ordinary and otherwise fair and reasonable manner. Thus, 
the question whether an electric-trolley railway is liable for electric 
interference with telephone wires is in part a question whether one 
party’s convenience shall be subjected to another’s, — a pure mat- 
ter of justification or excuse, like the claim of a land-owner to divert 
or flow back surface water by improvements on his land, or the 
claim of a manufacturer to diffuse smoke or cause vibration with 
impunity. Yet the two questions have by no means been kept 
separate in current discussion. 

3. Another application of the above distinction, similar but of 
larger moment, has been made by Mr. Justice HOLMES in this RE- 
VIEW in the article already referred to. He points out that the 
question of Malice, in connection with boycotts and similar inter- 
ference with social relations, is not usually one of Responsibility, 
z. e. of the Secondary limitations, but of Excuse, 2. e. of the Ter- 
tiary limitations. We have the case of an inquiry conceded to be 
a harm and of a party conceded to be the source of it, z. e. we have 
the Damage and the Responsibility elements satisfied ; the problem 
is how to mark off the line of policy so as to determine where this 
harm may be inflicted with impunity. It is conceded that there are 
certain circumstances about which there is no doubt, z. e. the nexus 
or right-and-duty extends to cases where fraud, or defamation, or 
violence is employed, and it does not extend to cases where mere 
peaceable persuasion not amounting to coercion, and not effected 
by combination, is the means used. In the debatable ground, one 
tendency of opinion is to draw the line according as the interference 
is accompanied or not by malice, z. e. (perhaps) is gratuitous and 
uncalled for by personal needs. Whether this opinion be the best 
or not, Mr. Justice HOLMES has demonstrated that we have in it, 
none the less, merely another form of the Tertiary limitation, 2. ¢. 
of a doctrine of Excuse, independent of any doctrine of Responsi- 
bility, — a demonstration highly important to the scientific discus- 
sion of the subject. 
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One or two general implications of the recognition of this tri- 
partite division of Tort may now be pointed out. 

1. It calls to our attention the necessity, every day drawing 
nearer, of adjusting the treatment of our substantive law to the 
abolition, already largely accomplished, of the forms of action and 
classes of writs in Tort. As regards the distinction between Case 
and Trespass, there are of course two or three important marks left 
by it on the substantive law; ¢. g. the principle (justifiable, prob- 
ably, on the highest grounds) that, of injuries tothe person and to 
property, a mere touching is actionable if produced directly by the 
defendant, but not actionable if produced indirectly; the doctrine 
(not positively established and probably not sound in principle) 
that the causing of terror at physical danger is actionable when 
occasioned directly, but not actionable when occasioned indirectly. 
But the time must come when the sorts of actionable injuries will 
be classed according to an analysis of the essential qualities of the 
injuries, not the kind of writ employed by the clerks of the Chan- 
cery nor the analogies peculiar to a primitive legal condition; a 
time when further development can take place along these natural 
lines of classification and in view of the policy that may be appro- 
priate to each situation. The recognition of the common Damage 
element in all Torts, and its separate treatment, will do much to- 
wards this end,—in fact, necessarily involves it as an ultimate 
consequence. By this it is not meant to advocate a slighting of the 
forms of action and their historical development, either in treatises 
or in education. For the present generation at least this would be 
impossible, as well as unpractical in the highest degree. But there 
is no reason why we may not, so far as may be, recognize legal 
realities and put ourselves in the path of more scientific treatment. 

2. A more important consequence of the recognition of the tri- 
partite division is the helpful results to be reached by studying the 
different solutions of the same problems and the applications of the 
same principles in different torts. Clearer understanding of a gen- 
eral principle and its differing aspects in application, keener appre- 
ciation of its worth or perhaps of its incongruities, greater readiness 
for new developments already pressing upon us,—these are the 
benefits of such a recognition. It is perhaps in the Secondary lim- 
itations — the Responsibility element — that the most interesting 
opportunity offers; and yet in the Tertiary limitations it is impos- 
sible to expect any general analysis or scientific treatment of the 
various kinds of Excuses or Justifications without first recognizing 
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the common element and differentiating its field from the others. 
Of course more writers than one have recognized the propriety of 
treating “ Justifications ” under one head; but they have regarded 
them as more or less appurtenant to specific injuries, instead of 
looking for whatever common element there might be and analyzing 
them with reference to each other as well as to the different injuries 
associated with them. The article by Mr. Justice HOLMES suggests 
the practical usefulness of work in this direction. 

It has not been possible in the allotted space to explain difficult 
points, or to anticipate questions and criticisms naturally raised by 
the subject. What has been written will serve, perhaps, as a sug- 
gestion for those who have come to believe that there is still room 
for a theory of the law of Torts which shall, in a greater degree 
than now, be built up inductively from the cases themselves and 
yet bear a scientific form. 

No opinion is expressed, it should be added, as to whether it is 
possible or desirable to teach the law of Torts to-day according to 
the above grouping. 

Fohn H. Wigmore. 


NORTHWESTERN UNIVERSITY LAW SCHOOL, CHICAGO. 











REMOTENESS OF CHARITABLE GIFTS. 2ir 


REMOTENESS OF CHARITABLE GIFTS ONCE 
MORE. 


I, 


HE question whether property can be transferred beyond 
certain periods, in a certain event, from one charity to 
another charity, does not in itself seem to be of very great 
interest. If the people permit a charitable gift to be exempted 
from the operation of the rule against remoteness, if the property 
of charity is not subject to the usual limitations which public 
policy has placed upon the property of the individual, if it is as 
it were withdrawn from the avenues of trade by the charitable gift, 
what difference does it make to the public whether or not the 
property passes, in a certain event, from charity to charity, indefi- 
nitely? Hence it seems as if the question, in these busy times, 
was not really of much moment; but I am sure this is not the 
case, and I feel under no obligation to crave the forbearance of 
my readers in bringing this subject to their attention once more. 
That it needs no apologetic introduction is apparent from the 
decision in In re Tyler,} where the Court of Appeals felt bound by 
Christ's Hospital v. Granger to hold valid the following disposal 
of property: £42,000 to the London Missionary Society, com- 
mitting to the said society the keys of the family vault, the same 
to be kept in good repair; “ failing to comply with this request, 
the money left to go to the Blue Coat School.” Upon this decis- 
ion Professor Gray comments as follows: ‘“ Yet see to what this 
leads. A. gives $200,000 to Harvard College, on condition that, 
on the first day of January in each year, it pays $5,000 to the then 
heir of the body of A., and if it fails to do so, then the fund to go 
to Yale College. The gift over to Yale College is, according to 
Christ’s Hospital v. Granger and In re Tyler, perfectly good; and 
so long as not charged on any particular fund, there is nothing 
illegal in paying $5,000 to the heir of the body of A. on the first 
day of January. But is not such an arrangement against public 
policy? Which is the sounder view of the Rule against Perpetui- 





1 3 Ch. 252. 
29 
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ties, — that which condemns or which sanctions such a scheme? ” 
Professor Gray condemns the construction which supports Christ’s 
Hospital v. Granger and In re Tyler, whilst I find that Mr. Jabez 
Fox sanctions it. 

In the sixth volume of the HARVARD LAW REVIEW, page 195, 
Mr. Fox thinks: — 

The Rule against Perpetuities is only aimed at preventing the 
non-alienation of property. 

In the seventh volume of the same REVIEW, page 406, Pro- 
fessor Gray, on the contrary, says: — 

The true object of the rule is to restrain the creation of future 
conditional interests. 

In other words, Mr. Fox is of the opinion that the rule does not 
apply to inalienable interests, whilst Professor Gray feels quite 
confident that it does so apply. The issue here is clearly defined, 
and it ought not to be difficult to determine who is right. 

Professor Gray cites Vice-Chancellor Stuart, in Avern v. Lloyd,} 
and Mr. Justice Fry in Birmingham Coal Co. v. Cartwright,? as 
rendering decisions which support Mr. Fox; but he adds, that 
“ these two cases are instances where two exceptionally able judges 
have been misled by the incomplete form in which former courts 
had declared a doctrine, and in consequence making decisions 
which had to be overruled,” the first 2% terms, in In re Har- 
greaves,® and the second expressly, in London & S. W. R. R. Co. 
v. Gomm.4 

The question upon which Mr. Fox and Professor Gray have 
very courteously “agreed to disagree,” is involved in a gift to 
charity, that is, Is the true doctrine in the Rule against Perpetui- 
ties set forth in Christ’s Hospital v. Granger?® In this case, Lord 
Cottenham held that a limitation over from one charity to another 
charity is good, without regard to its remoteness. Hesaid: “These 
rules are to prevent property from being ‘ inalienable’ beyond a 
certain period,” and that this effect is not produced by the transfer, 
in a certain event, of property from one charity to another. Mr. 
Fox thinks that Lord Cottenham used the word “ inalienable” in 
its narrowest possible sense, and hence Mr. Fox is enabled, very 
naturally, to deduce the following as the true province of the rule: 
to prevent property from being so disposed of that it cannot, 





1L. R. 5 Eq. 383. 3 43 Ch. D. 4or. 5 1 McN. & G. 460. 
2 11 Ch. D. 421. * 20 Ch. D. 562. 
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within a certain period, be conveyed by a good title. But I cannot 
think it possible that Lord Cottenham used the word “ inalien- 
able” in such a narrow way, thus confining the rule within such 
meagre limits, rendering it of little practical value, and defeat- 
ing what seems to me its vazson d’étre. It is true, of course, the 
rule incidentally does prevent property being rendered “ inalien- 
able,” but this it accomplishes simply through the fact that, were 
it not for the rule, remote future interests could be created, but, as 
these interests cannot be created, the property must be “ alienable ” 
within the limits of the rule. 

The right of alienation is, of course, involved, if the right is 
understood to mean that the one having the present interest has 
the power to exercise the right, and to do as he may see fit with 
the proceeds. The one object of the rule is, of course, to prevent 
the tying up of property, to use Mr. Fox’s words, and I can quite 
agree with him if by “tying up” Mr. Fox means the property 
cannot be alienated and the proceeds disposed of in any way it 
may be desired by those having a present interest within the 
limits of the rule. Mr. Fox does not mean this, —if he does, he 
agrees with Professor Gray. It seems to me that in not one of 
Mr. Fox’s cited cases is the question of the right of alienation 
directly involved. The words “perpetuity” and “ inalienable” 
were considered from the standpoint of a postponement of a vested 
interest: it is a perpetuity unless it vests absolutely within the 
limits of the rule; it is a perpetuity unless there is a vested in- 
terest which can alienate absolutely, within the limits of the rule. 
Of course, giving property in perpetuity, 2 perpetuum, is giving 
it forever, and if property is given forever it cannot be “ alienated ” 
from that purpose. Now, the rule is to prevent a “ perpetuity” in 
the sense of the giving of property to one object or purpose for- 
ever; the rule is also to prevent the making of an “ inalienable” 
gift; for a gift if a perpetuity is “ inalienable,” and if “ inalien- 
able” it is a “ perpetuity.” 

I have always thought, and Mr. Fox’s citations have strength- 
ened my opinion, that the rule was intended to subserve the public 
policy of fixing a limit beyond which one’s disposal of one’s 
property shall cease; in other words, public policy intends that 
after a certain time one’s property shall not be tied up, — that it 
must pass free and untrammelled to some one who can employ it in 
any way this some one may choose; if property can be tied up 
beyond the limits fixed by the rule, it would be a colossal check 
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upon progress and enterprise. In short, there must be a fee 
interest in some one within a certain fixed time. Of course, an 
estate tail, or any destructible estate, is not bad. Clearly, Lord 
Cottenham used the word “inalienable” in this broader sense. 
The ability to make title to property — technically, to alienate —isa 
very different thing. As said in Winsor v. Mills,! “ The possibility 
of obtaining releases is not the test by which to determine the 
validity or invalidity of a limitation,” and with this I am quite sure 
Lord Cottenham would have agreed. 

It seems clear to me that Lord Cottenham, when he said, 
“These rules are to prevent property from being inalienable 
beyond a certain period,” was reasoning in this way: a charitable 
gift is in itself a perpetuity, being a gift 2 perpetuum ,; it there- 
fore, of course, renders the subject of the gift “inalienable.” Now, 
as this effect of zzalienability is produced by the gift itself, the 
rule is not involved, because the rule is intended to prevent that 
which a gift to a charity permits; or, again, the property is already 
“inalienable” by the fact of its being given to charity; therefore 
the rule cannot apply, for if it did, there could be no such thing as 
a gift to charity. Reasoning in this way, he very readily might 
have said, ‘These rules are to prevent property from being 
‘inalienable’ beyond a certain period.” 

Surely the fact that the charity may not alienate the subject of 
the gift is not the important characteristic of a charitable gift, 
using the word “alienate” in its strict technical sense; on the 
contrary, is it not rather the fact, that by reason of the public good 
charity is permitted to hold property 2x perpetuum ? Charity may 
be the permanent and final beneficiary of a gift; the property 
may be literally given to it forever. A charity is the only object 
of which this may be said; one cannot provide for a complete and 
perfect disposal of property forever, save by giving it to charity. 
Now, is not this quality of the gift its chief characteristic, and is 
it not fair to assume that Lord Cottenham, when thinking of a 
charitable gift, was recalling this highest attribute of it, and that 
he used the word “ inalienable” whilst recalling the fact that there 
was no future disposal of the property, for it was given to charity 
forever? It was “inalienable” not necessarily in the sense that 
the charity could not make a good title, but rather in the sense 
that the fund, or the property, or the proceeds of the property, 





1 157 Mass. 362, 365, 366. 
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must always be held for the charitable purposes. The charity 
ownership was qualified; it could never deal with the property as 
an individual owner in fee could deal with his own property, hence 
in this higher sense the property was “inalienable.” In a gift of 

$100,000 of personal property to charity, whether in money, in 
- stock, or in bond, cannot the charity dispose of (alienate) the 
bond or stock, and make a good title thereto? but, on the con- 
trary, is it not the chief characteristic of this gift that the money, 
stock, or bond is s¢#// an “ inalienable” gift, in that it is given in 
perpetuity, and the charity cannot dispose of the fund in any way 
it may see fit? As for myself, I have not a doubt that, in speak- 
ing of a gift to charity, I could use, as Lord Cottenham used, the 
word “ inalienable,” and mean exactly what I have said above; 
and I feel quite sure, if my readers will only ask themselves the 
question, they will find that they too, very readily, could use the 
word in the way I think Lord Cottenham has done. 

It seems absurd to me to make the rule depend on the possi- 
bility of being able to make a conveyance, and I cannot believe 
that Lord Cottenham understood the rule in any such way. He 
uses the word “ inalienable,” it may be, perhaps, carelessly, but he 
never meant to confine the word to its strict technical meaning; 
and this, I think, for the reason that the mere lack of power of 
alienation, in the sense of the right to make title, ts one of the 
minor characteristics of the rule, whilst its chief characteristic 
consists in the lack of the power of alienation, in the sense of the 
right of complete disposal, whether the gift consists of money, 
stock, bond, or land. 


II. 


” 


Lord Cottenham, whilst using the word “ inalienable,” as I have 
just explained, and whilst perfectly familiar with the principle in 
the rule, yet, as frequently happens with all of us, has erred in 
applying the principle in Christ’s Hospital v. Granger. I think it 
may be seen from his own words how he has been led astray: “ If 
the Corporation of Reading might hold the property for certain 
charities in Reading, why may not the Corporation of London 
hold it for the Charity of Christ’s Hospital in London?” And he 
thought it could, because the property is not rendered “ inalien- 
able” by the transfer, in a certain event, of property from one 
charity to another. He reasoned in this way: As a charity may 
be created to exist forever, so property may be given to it z 
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perpetuity, hence, in a charity an “ alienable right,” in the sense of 
a perfect ownership, can never exist; therefore the property is, as 
it were, out of the avenues of trade, and there is no reason why 
one charity may not succeed another. But this reasoning is not 
sound. Whilst it is true that a charity may never have an “alien- 
able” right, in the sense of an absolute, unfettered ownership, yet 
it is also true that a charity should have, and must have, a right 
to its property within its own charitable limitations. In other 
words, as Professor Gray very aptly says, “The remote future 
interest is objectionable, because the law does not allow an interest 
so uncertain in value to hamper the present ownership.” The 
charity — within the limitation of the devise being to it in per- 
petuity — must hold the property as free from future limitations 
as must the individual. The charity should have all the rights of 
ownership, save the right to divert the fund from the charitable 
purpose. Because the charity may hold property in perpetuity is 
no reason why the gift should not be subject to all the other rules 
of law. It may hold it in perpetuity, but it must hold, within this 
limitation, as free as an individual must hold. The law permits 
property to be given to charity by reason of the public good 
accomplished by charity. 

The rule which governs the vesting of a charitable gift is the 
same which governs the vesting of a gift to an individual: it 
cannot be created to commence at a future time beyond the 
limits of the rule. Now, why is not the charitable gift equally 
subject to every other rule applicable to a gift to an individual? 
Giving property to charity forever is one thing. Making it a 
qualified ownership in this respect, ¢. g., that it must always be 
used for the benefit of a certain object, is all right, of course; but 
this is as far as the law will interfere with an absolute ownership ; 
no other possible exemption, etc. has been extended tocharity. In 
all other respects, the gift must be governed as would any other gift; 
hence, to make it go over on a remote condition is as bad in the 
case of a charity as it would be in the case of an individual; there 
must be a vested right to deal with the property as any other 
owner could —save that it is given to an object forever. With 
this single limitation, then, the gift to charity must not be ham- 
pered by any remote future interests. 

It seems from Lord Cottenham’s words, already quoted, that his 
error was this: he knew that a charity can receive a gift in per- 
petuity, 2 perpetuum, therefore he asks, What difference does 
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it make if it goes over from one charity to another? But this 
reasoning of course is solely from the point of view of public 
policy: the public had no interest in it, the property was with- 
drawn from the avenues of trade, as it were, therefore why could 
not another charity succeed to it? and from the standpoint of 
public policy relative to charities, this was perfectly sound. Lord 
Cottenham thought: The rule requires the charitable gift to vest 
within the proper limits, but after it has once so vested there it 
remains, devoted to charity forever. Now, having vested in charity 
forever, why cannot it pass from one to another? If it is a 
charity, it is for the public good, and is it not immaterial what 
charity it is for? are they not all equally for the public good? 

But the vice of the above reasoning, as I have already said, is 
this: the charity itself has rights, and when public policy granted 
to it the right to hold property in perpetuity, it altered no common 
law right of property; it simply extended to it the privilege of 
holding property forever, but it in no way curtailed the common 
law way in which that property should be held, save that it must 
be held for the charity forever. There is no reason why the 
charity should not hold as the individual, and anything which 
interferes with the gift to the individual, which is void as trans- 
gressing the rule, should apply equally to the gift to charity. 

Let me briefly summarize what I have said : — 

(1.) Lord Cottenham did not use the word “ inalienable” in the 
narrow sense of the mere inability to make title to property, but 
rather in the broader sense of the fact that it was devoted forever 
to charity; it was “inalienable” in the sense that it was outside 
the avenues of trade, it was different from any other gift, it was 
“inalienable” in the sense that it was given to one object —as no 
other gift could be given — forever. This was a perfectly natural 
meaning of the word, on Lord Cottenham’s part, as he had in his 
mind ¢he chief characteristic, rather than @ minor characteristic of 
a charitable gift. Surely every one will admit that the most 
important feature of a charitable gift is the fact that the property 
may be given to it zz perpetuum, and that it is a minor charac- 
teristic that the charity may not alienate the subject of the gift. 
In a gift of $100,000 to charity, the question of “ inalienation ” is 
not at all involved in the sense of inability to make title, whilst, on 
the contrary, it is deeply involved in the sense of the inability to 
appropriate the $100,000, or, even if the gift consists of land, to 
appropriate it or its proceeds to any other purpose than to the 
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charity forever. The $100,000 is clearly “inalienable ” in this 
sense; if it is not, and if charity can use the gift for any other 
purpose, then money cannot be given to charity. 

(2.) Lord Cottenham erred in deciding that property can be 
transferred, beyond certain periods, in a certain event, from one 
charity to another charity. He reasoned in this way: he knew 
that a gift can be made to charity in perpetuity; therefore, he 
thought, what difference does it make if it goes over, on the 
happening of a certain event, from one charity to another? From 
‘the point of view of public policy —the public has no interest in it 
— the property is, as it were, withdrawn from the avenues of trade; 
therefore why cannot another charity succeed to it? And from 
the standpoint of public policy Lord Cottenham was perfectly 
sound. But the vice of his reasoning is this: he regards the 
question solely from the point of view of the public policy, which 
permitted a gift to charity to remain forever afterwards devoted to 
the charitable purpose, but he did not recall the fact that the only 
alteration which public policy makes in the common law is that 
the property may forever remain devoted to the one purpose, but 
public policy in no way curtails the common law way in which that 
property should be held; the charity has its rights, and there is 
no reason why it should not hold as the individual holds. The 
rule as to the vesting of the gift is quite the same in both the 
charitable and the individual gift; they both must vest within the 
proper limits; then, after vesting, why should not the same rule 
continue to be applied to both, always excepting the fact that the 
future of the charitable gift is determined forever? But this 
feature of the gift is really quite similar to the gift to the indi- 
vidual in fee, because they are both a final disposition of the 
property, — the fee to the individual, the fee to the charity, — only 
one is possibly of longer duration than the other, as the life of 
the charity may be longer than that of the individual, but both 
are equally final dispositions. Now, why, in the case of an indi- 
vidual, does public policy demand that the absolute power of 
doing as one wishes with property shall vest within a certain 
period? I do not mean to enter the field of economic discussion, 
but the answer of course is, that this freedom of ownership tends 
to the advancement of the individual and to the encouragement of 
enterprise; if no one ever had the freedom of ownership, the 
creation of wealth would be at its lowest point. Hence, in the 
case of the individual, the law provides that the freedom of owner- 
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ship shall vest within a certain limit, and in not applying this rule 
to charity Lord Cottenham erred. The fact that the property 
remains in the charity forever is no reason why the rule should 
not apply. The gift to the charity should be regarded at any one 
moment, as the gift to the individual is regarded; in the latter, the 
rule does not permit a future interest so remote and uncertain in 
value to hamper a present ownership, and it is quite clear, on 
principle and authority, that the same rule should apply to the 
charitable gift. Ifa fund given to charity can, at some very dis- 
tant period of time, be taken from that charity, then the healthy 
and natural growth of that charity is just as much checked as would 
be the growth of the individual under similar conditions. The 
law has said this shall not take place in the case of the individual, 
and the logic and consistency of the law demand that the charity 
shall be governed by the same rule. 

In conclusion, I will add that it may be urged against my 
argument that it consists simply of an attempt to explain the 
meaning of Lord Cottenham’s words. I am willing to plead guilty 
to this indictment, for is it not, in a great measure, the life-work of 
us lawyers to explain the meaning of our judges, — to seek exactly 
their use of words, —to distinguish or apply, to extend or qualify 
just what they have said, — in short, to reconcile, and if possible 
always to reconcile, their words with the principle involved? 


Richard Mason Lisle. 
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Tue Law ScuHoo.. — Since the statistics of the School below were 
prepared the registration in the School has passed four hundred and 
risen to four hundred and two by the addition of one to the third-year 
and two to the first-year class. Of the first-year men, one is a graduate 
of Harvard and one of De Pauw, the latter bringing the number of col- 
leges other than Harvard represented in that class up to fifty-one. It is 
just five years since the Review had the pleasure of announcing that the 
registration had passed two hundred and fifty, and now the School is more 
than half as large again as it was then. 


In the last number it was said that the returns showed a most gratify- 
ing increase in the numbers of the School. More than this, it now ap- 
pears that the School as a whole, and each class, is larger than ever 
before. The following figures show the total registration at this time of 
year for six successive years : — 


1889-90 1890-91 1891-92 1892-93 1893-94 1894-95 


Third year . . . §0 44 48 69 66 81 
Second year. . . 59 73 112 119 122 135 
First year. . . . 86 101 142 135 140 170 
Specials . ... 59 61 61 71 _23 13 
Total . «0 o 6 BS 279 363 394 351 399 

Now 402 


The registration of the current year is noteworthy in several respects. 
In the first place the number of specials is less than one fifth of the 
number of two years ago. This may be partly accounted for by the fact 
that the privileges of specials under the future order of things do not 
seem to be clearly or widely understood. A special has, and will have, 
every privilege of the School in as full a respect as a regular student, with 
the single exception that he must in the future attain creditable standing 
in order to get his LL.B.; and he is not and will not be called upon to 
take more than the present admission examinations. One would think, 
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therefore, that the list would be a larger one. The explanation is to be 
found in the fact that specials who do not work have been thoroughly dis- 
couraged, and for those who desire to work hard the regular classes are as 
accessible. Probably after the increase in the requirements for regular 
standing goes into effect next year the number of the specials will rise 
again. The pendency of the increase in requirements also accounts for 
the second noteworthy figure, the increase of over twenty per cent in the 
numbers of the first-year class. But the remarkable size of the third- 
year class, also twenty per cent larger than that of last year, though 
formed out of a second-year class really no larger, is perfectly normal, 
and must be due to a recognition both of the increase in the quantity of 
instruction offered and of the advantages of a third year of study. 

The usual table of the sources of the degrees held by the members of 
the first-year classes is next given for the five years last past. Under 
the sources of degrees men are divided again according to their respect- 
ive homes. 


HarvarRD GRADUATES. 
From Mas- New England outside Outside of New 


Class of sachusetts. of Massachusetts. England. Total. 
1893 34 I 19 54 
1894 30 2 17 49 
189 32 4 13 49 
18 23 7 17 47 
1897 27 2 15 44 


GRADUATES OF OTHER COLLEGES. 
From Mas- New England outside Outside of New 


Class of sachusetts, of Massachusetts. England. Total. 
1893 5 9 21 35 
1894 7 20 38 65 
1895 8 14 30 52 
1896 14 II 4 70 
1897 9 12 5 77 


Ho.pinGc No Dacre. 
New England Outside 


From Mas- outside of of New Total. Total of * 
Class of sachusetts. Massachusetts. England. Class. 
1893 4 I 7 12 b Co) | 
1894 20 I 10 31 142 
1895 16 3 14 34 135 
1896 10 4 9 23 140 
1897 26 Y 16 49 170 


Thirty-nine colleges send one man apiece, ten colleges send from two to 
four men each, and Yale sends eight; Leland Stanford, Jr. sends none 
this year, as against five last year, —a decrease probably due to the start- 
ing of the Law School there; on the other hand, the University of Cali- 
fornia sends four in place of one. The greatest matter for congratulation 
here is probably to be found in the increased number of other colleges 
which send their graduates hither, —fifty this year, as against about 
thirty last year. This goes to show that the influence of the School gains 
steadily. Another bit of evidence to the same effect is that there are 
seventy-two real strangers, men who are neither residents of New England 
nor Harvard graduates, as against fifty-four such last year. 


In a valuable address delivered by Mr. James C. Carter of New York 
to the last graduating class of the Law School of the Columbian University, 
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(entitled “ Hints to Young Lawyers,”) there is one passage which will be 
especially interesting to those who have studied in the Harvard Law 
School within the last twenty-five years. Mr. Carter says: ‘*‘ The im- 
portance to the lawyer, and especially to the young lawyer, of making each 
task he may be called upon to perform the special means of enlarging 
and disciplining his own powers will be better understood if we consider 
the different degrees of ease with which the same knowledge may be 
acquired under different conditions of the mind. When the student, 
under the influence of no other motive than the feeling that it is neces- 
sary for his general purposes, applies himself to the study of some special 
subject, he is obliged to compel the attention by a conscious exertion of 
his will, — always a painful labor; the work soon becomes irksome, the 
attention is constantly diverted, the impression on the mind is slight and 
evanescent, and the task is apt to be thrown aside: in disgust. Far other- 
wise, however, when the lawyer is employed upon some concrete question 
arising in the actual affairs of men, when there is an immediate object in 
view; . . . the whole mind is wakened into activity, and experiences the 
highest of intellectual pleasures, that of overcoming difficulties; it is not 
satisfied with one acquisition, but demands more; what would otherwise 
be work becomes play.” And, Mr. Carter goes on, “You will begin 
to see that the law consists of a few general principles, and that its vari- 
ety and difference proceed only from the infinite variety of the facts with 
which it deals.” He is speaking, as his context shows, of the actual 
working up of a case in practice. Nevertheless, the case system of 
instruction, to its credit be it said, is fairly described by his words. No 
one can study law with the actual cases before him without seeing the 
dramatic force of the situations which they present, or without experien- 
cing “the highest of all intellectual pleasures” in mastering for himself 
the difficulties which have been struggled with by past and present gen- 
erations of judges in their attempts to apply “a few general principles of 
justice” to the infinite diversity of the facts which have been brought 
before them by Amgus and Dalton, Perrin and Blake, Patch and White, 
Dred Scot and Sandford, and the millions of less known litigants, whose 
troubles have been none the less real, though they serve now only to 
add bulk to the digests. There are, and will be, men who study law only 
because they see in it a necessary means to a living, as they would work 
a treadmill in the poorhouse ; but to those who will care for their pro- 
fession, and love it as it deserves to be loved by its every member, a 
distinguishing merit of the case system of study is to be found in that 
close friendship with the courts in their actual work of doing justice which 
Mr. Carter urges, and which his forcible oratory should inspire. 

In another respect also Mr. Carter’s address is valuable; for when a 
man of his standing in the profession speaks out to his juniors from his 
own experience they cannot fail to get some insight into the causes of 
success ; and a man of his standing rarely speaks out so freely. 





Can ONE CHEATED INTO PLEADING GUILTY MAINTAIN AN ACTION FOR 
1T?—In Yohnson v. Girdwood, 28 N. Y. Suppl. 151 (N. Y¥. City Common 
Pleas), it appeared, upon demurrer to the complaint, that the plaintiff was 
arrested and prosecuted on the false and malicious complaint of the de- 
fendant, and that on the representation of the defendant that a plea of 
guilty “ would benefit the plaintiff, and would terminate the proceedings 
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against him, and that he would be released from arrest and imprisonment,” 
the plaintiff pleaded guilty, and promptly got ten months in jail. Pryor, J., 
and Daly, C. J., in able opinions, said that it was not possible that for 
such a confessed wrong the plaintiff should be remediless; that the judg- 
ment was an estoppel only between the plaintiff and the government, and 
that it certainly could not under these circumstances be used as a shield 
for the defendant, whether or no the action came within the lines of any 
previous cases. ‘They ordered judgment for the plaintiff, with costs, 
Bischoff, J. concurring. 

The case may go through one or more stages of appeal before final 
decision, and final comment on it is therefore not possible. But there 
are considerations which may for the sake of convenience be put in the 
form of an argument against this result. The court appear to regard the 
action as for a new species of grievance ; but it certainly bears a suspi- 
cious resemblance to the familiar action for malicious prosecution ; and 
if viewed in this light its maintenance upon the admitted facts is ap- 
parently at variance with one of the fundamental legal doctrines under 
that head of the law; for, among other requisites to the maintenance 
of that action, it has been considered essential, not only that the original 
prosecution should have been terminated, but also that it should (except 
in ex parte cases) have terminated favorably to the original defendant. 
This decision practically dispenses with the latter requirement in cases 
where the original complainant has by fraud prevented the accused from 
making a successful defence. Unless the general rule is to be completely 
abolished, is not the expediency of this exception open to doubt? ‘The 
original judgment ought to be vacated for fraud, and in at least one 
jurisdiction that would probably be done (Buzzel/ v. State, 59 N. H. 61). 
But so long as it stands unreversed, is it desirable to allow an action for 
maliciously procuring it? In Severance v. Fudkins, 73 Me. 376, it was 
held that judgment upon a verdict of guilty, though procured by the per- 
jured testimony of the complainant, effectually bars an action for mali- 
cious prosecution. What difference is there between the complainant’s 
testifying falsely against the accused, and his fraudulently inducing the 
accused to testify falsely against himself? What difference is there be- 
tween wrongfully procuring a verdict of guilty, and wrongfully inducing a 
plea of guilty? Is not the judgment procured by fraud in the one case 
as well as in the other? Or if there be a distinction between the two 
cases, is there not more reason for denying an action to one who has 
himself confessed his guilt, than to one who has been convicted of guilt 
upon the testimony of others? It is believed that the denial of remedy 
in cases like Severance v. Fudkins is not properly based upon the theory 
that the judgment operates as a technical estoppel, nor is it based solely 
upon the protection which the law affords to witnesses, but rather upon 
the general public policy of discouraging actions for malicious prosecu- 
tions. It has been said that where a conviction in a court of the first 
instance, subsequently reversed in a higher court, was procured by the 
fraud of the complainant, he could not avail himself of the conviction as 
evidence of probable cause, or as a bar to an action. See cases in 
Cooley, Torts, 2d ed., 214, n. 3, and Burt v. Place 4 Wendell, 591. But 
it will be noted that in these cases the prosecution had finally termi- 
nated favorably to the accused. They do not go so far as to hold that the 
original defendant could have maintained an action if he had not ap- 
pealed, or if his conviction had not been reversed in the higher court. 
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To sustain the decision in the principal case it will then be necessary 
to distinguish between the wrongful institution of a prosecution and the 
wrongful carrying on of one after it has been wrongfully commenced. 
But is it not a question for serious consideration whether the grounds of 
public policy which forbid an action for the former prosecution unless it 
has terminated favorably to the accused do not also apply to this action 
for the latter wrong? All this is meant by way of argument rather than 
as criticism. 





SHop-BooKS WILL up. — Order XXX. Rule 7, promulgated by the Eng- 
lish Supreme Court in August, 1894, to the effect that, on the hearing of 
the summons, the court or a judge may order that evidence of any par- 
ticular fact, to be specified in the order, shall be given by statement on 
oath of information and belief, or by the production of documents or 
entries in books, or by copies of documents or entries, or otherwise as 
the court or judge may direct, (35 Weekly Notes, 1894, Sept. 1,) is a 
noteworthy step, and one of some importance in the law of evidence. In 
spite of the reliance placed by merchants upon the accuracy and trust- 
worthiness of commercial memoranda, account-books, statements, receipts, 
etc.; in spite of the fact that this confidence in their responsibility as 
modes of proof has been recognized and enforced in the Roman, French, 
Scotch and American laws (though to different extents in the various 
States of the Union); in spite of an English statute (7 Jas. I. c. 12), as 
yet unrepealed and to be found as still law in Vol. I. of the English 
“Statutes Revised,” p. 691,— the English upper courts, at least, have 
steadily regarded this admission of shop-book evidence as inconsistent 
with the principles of common law, and have done their best to discredit 
it on that ground. 

Although text-writers have deplored this attitude of the English courts, 
as one founded in a misapprehension of the law, and have endeavored 
to encourage as much as possible the admission of such evidence, 
(Thayer, Cases on Evidence, 470, note, 506, note; Greenleaf on Evi- 
dence, § 118 ef seg., and notes; Taylor on Evidence, 7th ed., § 709,) yet 
with the exception of the relaxation in the Chancery Procedure Act of 
1852, the English courts have almost unwaveringly maintained their 
attitude until the present time. Now, however, by a sudden and decisive 
change of front, they have boldly adopted in a generalized form that rule 
against which they so bitterly fought, and, in their latest batch of orders 
of court, have given a decided recognition of the fact that they had gone 
too far in discrediting that evidence, on which business men almost 
implicitly rely. 





FLETCHER v. RyYLANDS.— Although there is probably no decision 
of the Supreme Court of Massachusetts exactly in point, its tendency, 
at least, appears hitherto to have been strongly directed toward the 
doctrine of Fletcher v. Rylands (L. R. 3 H. of L. 330). That case is 
cited again and again, in many decisions with marked approbation, in 
few, if any, with anything approaching disapproval. Indeed, taking in 
consideration the long and respectable line of dicta that way, it was to 
be anticipated, perhaps, that that doctrine would finally be adopted as the 
settled law of the Commonwealth. Such expectations have, however, 
received a rude shock in the latest decision of that court, ¥ames Cork 
et alv. Barney Blossom et al. 
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In this case, an action of tort for the fall of the chimney of a planing 
mill, caused by a heavy but not unusual gale, the lower court had charged 
that the ordinary rule of negligence was the test of liability. On excep- 
tions to this charge, the upper court sustained the exceptions, and decided 
that, whatever the rule was, it was not the ordinary unqualified rule of 
due care. In the lower court, it appears, the plaintiff had requested in- 
structions, which roughly but practically embodied the modified doctrine 
of Fletcher v. Rylands now prevailing in England (5 H. L. R. 186, note 1). 
As this doctrine was, however, considered by the upper court as giving 
the plaintiff more than he was entitled to, the question naturally arises, 
since both the ordinary rule of negligence and that of Fletcher v. Rylands 
(a case nowhere expressly mentioned in the decision) appear equally 
wrong, what is the correct test in the present case? On this point the 
court’s views are decidedly ambiguous. In one place it seems to ap- 
proach the “ ordinary care” rule, in another to adopt a sort of modified 
Fletcher v. Rylands rule, in which the defendant is not liable for latent 
defects which no human foresight could reasonably be expected to an- 
ticipate or prevent; in short, after destroying much, the court constructs 
nothing. What, then, is this case to stand for? 

Some light is shed upon this point by the authorities cited. The long 
line of Massachusetts cases, and the fact that some English decisions are 
also relied upon, might well lead one to regard the attitude of the court 
as significant of an unwilling deference to what it could not easily disre- 
gard. It does not look Fletcher v. Rylands squarely in the face. If it 
approaches that peculiar case at all, it is only by being dragged back- 
wards in its direction ; if it adopts it at all, it is only with such sweeping 
qualifications as to reduce that doctrine to hardly more than that of those 


cases where, though the want of due care is a necessary element of liability, 
the mere occurrence of the accident is held to raise a presumption of negli- 
gence. It would seem, moreover, that the court’s citation of Pollock on 
Torts, 393, 394, which is practically an authority for the view last 
mentioned, expresses a strong leaning that way. In any case, the decision 
bodes ill for the future of Fletcher v. Rylands, in Massachusetts at least. 





LaIDLAW v. RUSSELL SAGE (THE DyNAMITE CASE) GOES TO A THIRD 
TRIAL. — The Supreme Court of New York, General Term, on October 
13th, reversed a judgment of the Circuit Court which had been rendered 
in favor of the plaintiff in the case of Zazd/aw v. Sage, and ordered the 
case to a third trial (30 N. Y. Sup. 496). 

In the Harvarp Law Review for January, 1894, the opinion of 
the Supreme Court in this same case, reversing a judgment of the 
Circuit Court and ordering the case to its second trial, was noticed, the 
circumstances of the case were stated, and it was suggested that the dis- 
cussion of the “burden of proof” by the Supreme Court seemed not 
wholly satisfactory. That suggestion appears to have been justified by 
the fact that Mr. Justice Patterson of the Circuit Court, at the second 
trial, was so far misled that he read to the jury an extract from the 
opinion of the General Term, the effect of which was to charge that the 
plaintiff was entitled to a recovery unless the defendant should show that 
the plaintiff’s injuries would have been as serious as they were if he had 
not been interfered with. The Supreme Court now say clearly that this 
charge was erroneous, and a misrepresentation of their conception, which 
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would not have been possible, had the trial judge not separated the extract 
which he read to the jury from the context. The conception which the 
Supreme Court meant to enunciate was, that, if the plaintiff should be able 
to make out a prima facie case for the jury, the burden of going forward 
with the evidence, with a view to destroying the plaintiffs case, would 
rest upon the defendant. ‘This is clearly sound law. 

It was said in the note which has been referred to, that at the next trial 
the defendant would probably advance the theory that his act was instinc- 
tive, and ask for an instruction to the jury that, if his action was involun- 
tary, and such as would instinctively result from a sudden and irresistible 
impulse to escape a terrible danger, he was not liable to the plaintiff for 
the consequences of it. It was submitted further, that it was difficult to 
see how such an instruction could be refused. On the second trial the 
defendant’s counsel requested the court to charge that, “If the jury find 
from the evidence that the defendant did take the plaintiff and use him 
as ashield, but that this action was involuntary, or such as would instinc- 
tively result from a sudden and irresistible impulse in the presence of a 
terrible danger, he is not liable to the plaintiff for the consequences of 
it.” The court declined to give the instruction precisely in the words 
requested, but charged instead, that the essence of the liability must be a 
voluntary act. The Supreme Court (Van Brunt, P. J.) now declare that 
this was error, and that the defendant was entitled to have the instruc- 
tion which he asked for submitted to the jury. ‘The essence of the 
liability,” the court says, “is not whether the act of Sage was voluntary 
or not. An instinctive act may be voluntary; an act done upon the spur 
of the moment, in anticipation of impending evil, may be voluntary. But 
such acts are not the result of an intent based upon reasoning.” If the 
act of the defendant was of this character, the court appears to believe 
that he ought not to be held liable for the consequences of it. 





COLLATERAL INHERITANCE Tax.— The case of Minot v. Winthrop, 
decided October 17, 1894, by the Supreme Court of Massachusetts, involves 
some points of more than local importance. It raises the question whether 
the St. 1891, c. 425, imposing a collateral inheritance tax, is constitu- 
tional. One of the objections urged against this statute was that the 
right of succession was a necessary incident of property, protected by the 
Constitution of Massachusetts and that consequently the State could not 
tax it. As was to be expected, the court declined to take this view and 
upheld the statute. (There is a dissenting opinion, but on another point.) 
The court holds that the State has full power to regulate the devolution 
of property on the death of the owner, subject only to the limitations that 
such regulation be reasonable, and that no property be taken, either by 
taxation or directly, except for the public service. To conclude from this, 
as the court does, that the State could not take away altogether the 
inheritable quality of property is to go further than is necessary in this 
case. Undoubtedly the private inheritance of property is, in some meas- 
ure, a social necessity in our age, and an abolition of it would at present 
be neither reasonable nor a taking of property for the public service. 
But the Constitution is a growth, and it is conceivable, though not likely, 
that a time might come when such a measure might be very differently 
viewed, even under the present Constitution. 

Aside from these limitations, however, whose severity may vary with 
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the structure of society and the conditions of life in general, it seems per- 
fectly clear that the State has complete authority to regulate the trans- 
mission of property after the owner’s death. The only grain of truth in 
the proposition that inheritance is a “necessary incident” of property 
or, as is sometime said, “a common law incident,” seems to be this. It 
is necessary to the idea of private property that there be a succession of 
some kind on the death of the owner. Who shall succeed is quite a dif- 
ferent question, and has been answered differently at different times 
and places. Private succession we have had for centuries, but it is no 
more a consequence of the conception of property than is transferability 
inter Vivos. 

It is hardly necessary to say that property is here used in the sense of 
general property, applying therefore only to the fee of land and the gen- 
eral dominium of chattels. It is no argument in favor of the proposition 
we have been supporting to cite the case of the occupant of an estate pur 
autre vie, 8 H. L. R. 167 (Nov., 1894). 

The case of Minot v. Winthrop is further interesting from the fact that 
it introduces into Massachusetts a new commodity. In order to uphold 
the statute it is necessary to bring the right of succession under the head 
of “commodities” in the Constitution. This the Supreme Court does, 
though not without flinching. It has been held that a corporate franchise 
is a commodity. It is difficult to see, then, why the exercise of any private 
right is not one also. Having once departed from the economic concep- 
tion of commodity, the court has only to be consistent with itself. In Géa- 
son v. McKay, 134 Mass. 419, it was held that a partnership with shares 
transferable without the special assent of the members was not a com- 
modity. It is difficult to distinguish that case from this, and Lathrop J., 
in his dissenting opinion, finds it impossible to do so. The majority of 
the court, however, think that Gleason v. McKay really decided nothing 
more than that it was unconstitutional to impose a tax on that particular 
kind of partnership alone, such a restriction being unreasonable. If the 
case decided no more than that, the court at the time certainly thought it 
was going further. Nothing is said about the reasonableness of the tax 
in the report of Giason v. McKay. A similar interesting case in another 
State is State of Maine v. Hamlin, 30 Atl. R. 76. 





STRIKE INJUNCTIONS. — The reports recently printed of the cases en- 
suing upon the injunctions issued against the strike leaders of last July 
afford an opportunity of considering the legal side of the trouble,—a 
side not frequently discussed. ‘There are, first, a few cases which have 
endeavored to compel specific performance of their contracts on the part 
of the striking employees, S. California R. R. v. Rutherford, 62 Fed. 
Rep. 796, compelling the hauling of Pullman cars as long as the employees 
worked for the company at all, and a case of last December which enjoined 
employees from quitting work on a road in the hands of the court’s 
receiver, Farmer's L. & T. Co.v. N. P. R. R. Co., 60 Fed. Rep. 803; 
but the latter case has been overruled in the Circuit Court (Chicago Law 
Journal, Vol. V. N. s. p. 461). It must be allowed as settled that these 
cases are wrong, and there has been little or no attempt to infrifge upon 
the rule that no specific performance can be compelled in a contract for 
personal service, however great the value of the service may be. This is 
admitted in all the other cases which have been decided, and though it is 
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hard to see reason why equity should not in proper cases interfere, it 
must be taken to be the undoubted law. It may perhaps be added that 
the practical value of a compelled personal service would in most cases 
hardly justify its enforcement. 

The injunction really possible and quite effective was of a different 
kind, however; it was in restraint of what when committed would have 
been a tort,—a conspiracy to induce the employees of a railroad yet in 
its service to withdraw. What a conspiracy precisely is no one knows. 
Its definition is always question-begging, and the only intelligible mean- 
ing of it seems to be that there is an indefinite class of offences which 
become conspiracies because several combine in their execution, and so 
render opposition by an individual more difficult; Mr. Justice Harlan in 
Arthur v. Oakes, Chic. Law J., Oct. 1894, and Lord Esher in Zemperton v. 
Russell, 1893, 1 Q. B. 715. There is, however, no occasion in these cases 
to deal with so misty an offence as conspiracy. Taft, J, in Zhompson v. 
C., NV. O., & T. P. R. R. Co., 62 Fed. Rep. 803, puts the issue of injunctions 
upon the right ground in referring them to the law recognized first in T’em- 
perton v. Russell, supra, and, though not altogether settled, at least famil- 
‘jar to lawyers. If it be a tort which a common law court will recognize 
to induce another not to enter into, or, as here, not to continue, a contract 
with the plaintiff from motives other than those which the law will admit 
to be proper, it is no great step to enjoin one from the proposed commis- 
sion of such atort. Doubtless the precise definition of the motive which 
in these cases renders a defendant liable is as yet very far to seek ; but 
there can be little doubt that, whatever it is, that which dictates a “ boy- 
cott”’ of the extent of that of last July is quite within its scope. In Judge 
Grosscup’s charge to the grand jury (62 Fed. Rep. 828) the difficulty is 
dealt with, — of course now in connection with indictments, — and a large 
scope is left for innocent motive by requiring only that a leader of strikes 
mean the welfare of the members of his association, Whether that be the 
right line or not, the purpose in the cases in question was to benefit per- 
sons quite disconnected with those who conspired, and to compel the 
companies altogether to give up their business. Of course, when threats 
and violence were used, there could be no doubt of the illegality of the 
conspiracy. 

The injunctions issued pursuant to the Act of July 2, 1890, which gave 
Federal courts power to enjoin against any interference in restraint of 
interstate commerce or the passage of the mails, (U7. S. v. Hl/iott, 62 Fed. 
Rep. 801; U. S. v. Agler, 62 Fed. Rep. 824,) stand quite alone, and do 
not call for comment. 

Last comes the “omnibus injunction” issued against the world at 
large by Grosscup and Woods, JJ. It is difficult to see how such injunc- 
tions can stand the test of precedent or principle. An injunction issues 
in a civil suit against a party who has been complained of at least, and 
has had notice of the motion of his adversary. To be obliged to wait 
until the injunction is violated to determine against whom it was issued 
ought to be enough to show that it is not an injunction at all, but in the 
nature of a police proclamation, putting the community in general under 
peril of contempt if the proclamation be disobeyed. Courts of equity 
were evidently not intended to possess such functions, and it must be 
regretted that Judge Grosscup, in his most commendable eagerness to 
offset the criminal inaction of Governor Altgeld, should have been forced 
to such a legal anomaly. The power of a court to imprison for contempt 
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of its orders or of the persons of its judges is an arbitrary one at best, and 
to stretch it, as here, in a time of disorders and almost panic in the imme- 
diate vicinity, would seem to show that the court has been deserted by the 
calm judicial temper which should always characterize its proceedings. 
Some words of Sir George Jessel are much in point in this connection. 
“It seems to me,” he said, “ that this jurisdiction of committing for con- 
tempt, being practically arbitrary and unlimited, should be most jealously 
and carefully watched, and exercised, if I may say so, with the greatest 
reluctance and the greatest anxiety on the part of judges to see whether 
there is no other mode which is not open to the objection of arbitrariness 
and can be brought to bear on the subject... . I have always thought 
that, necessary though it be, it is necessary only in the sense in which 
extreme measures are sometimes necessary to preserve men’s rights, — 
that is, if no other remedy can be found.” 





RECENT CASES. 


AGENCY — IMPLIED NorTIce. — Plaintiff intrusted money to M. to deposit in de- 
fendant’s bank, expecting to receive as security either M.’s personal check or the 
defendant’s check indorsed by M. But M. deposited the money to his own credit 
and received for it bankers’ checks payable to himself, representing that he was plain- 
tiff’s partner, and proposed to use the checks as memoranda in making a settlement. 
M. indorsed the checks to plaintiff, who received them in the idea that they repre- 
sented deposits made according to agreement. Subsequently, M. appropriated the 
money to his own use. //e/d, that plaintiff was chargeable with knowledge of the acts 
of M. as his agent, and could not recover. Henry v. Allen, 28 N. Y. Supp. 242, Brad- 
ley, J. dissenting. 

The hardship engendered in this case by a strict application of the rule imputing 
to the principal the knowledge of the agent is obvious; and while the opinion of the 
court may be correct, it would seem that the reasoning of the minority leads to a more 
equitable result. The text writers, whose words are cited to sustain the opinion of the 
majority, are referring to implied notice in its application to the rights of a third party 
as plaintiff, and the quotations therefore are not directly in point. It has become 
firmly grafted to the general rule of implied notice in other jurisdictions, that such 
notice will not be presumed where the agent is doing an independent fraudulent act. 
This has received ample confirmation in Massachusetts. Jnnerarity v. Bank, 139 Mass. 
332; Allen v. R’y Co., 150 Mass. 206. The amount involved in the main case is suffi- 
cient to justify re-argument, and an authoritative statement from the Court of Appeals, 
determining the extent to which fraud on the part of the agent affects the doctrine of 
implied notice, will be awaited with interest. 


BILLS AND NOTES — ACTION BEGUN ON LAST DAY OF GRACE. — This was an action 
by the holder against the acceptor. On the last day of grace the bill was presented at 
the bank, where by the acceptance it was made payable, and at a later hour on the 
same day plaintiff issued the writ in this action. e/d, that the holder cannot sue the 
acceptor until the expiration of the last day of grace, although he could treat this as a 
dishonor and give notice to the drawer or indorser. Kennedy v. Thomas, L. R. [1894] 
2 Q. B. 759. 

The fovelish Court of Appeal professes to follow certain cases in this holding, — 
Wells v. Giles, 2 Gale, 209, and Leftley v. Wills, 4 T. R. 170,—and neither of these 
necessarily stands for this view. In Wed/sv. Giles it does not appear that there was any 
demand at all, so the case could well stand on that. In Zeftley v. Wills Lord Kenyon 
does rest the case on this ground, —z. ¢. that the acceptor has the whole of the last 
day in which to discharge the obligation; but, as Buller, J. shows, the case might 
well have been decided as it was, on the ground that the demand was not made at 
a reasonable time, — within business hours. It seems, therefore, that the court was 
not bound by authority, and that, on principle, the view adopted by the court is 
erroneous. The custom of merchants is that the holder shall determine reasonably at 
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what time of the last day of grace the bill or note shall be paid; whereas the ordinary 
debtor has until the last moment of the day, there being no duty in the latter case on 
the creditor to demand payment. For collections of authorities on the subject see 
Ames’s Cases on Bills and Notes, Vol..II. pp. 86 and 95, n. 4; also 2 Daniel on Nego- 
tiable Instruments, p. 241, §§ 2 and 3. 


BILLS AND NOTES—DELIVERY IN Escrow. — Hé/d, that notes could not be 
delivered in escrow to the agent of the payee to hold till the maker could investigate 
the indebtedness for which they were given. Murray et al. v. W. W. Kimball Co., 
37 N. E. Rep. 744 (Ind.). ; : 

Although a note cannot be delivered to the payee or his agent in escrow, following 
the analogy of deeds (Co. Lit. 36 a), there would be an equity between the parties as 
to the effect of the instrument. It would be much better to do away with the technical 
doctrine of delivery of deeds as applying to notes, and follow the analogy of chattels. 
6 Am. & Eng. Enc. 862; Ames’s Cases on Bills and Notes, Vol. II. p. 99, and cases 
cited. 


BILLS AND NoTEs — FRAUD — SUFFICIENCY OF PLEA.—In an action on a prom- 
issory note by the indorsee against the maker, the latter alleged fraud in the inception 
of the note. The plaintiff obtained judgment on the pleadings, on the ground that the 
answer should have alleged that plaintiff had knowledge of the fraud at the time it was 
indorsed to him. On appeal it was Ae/d, that the burden of proving dona fides, which 
includes a want of knowledge of the fraud alleged, was upon the plaintiff, and if so the 
‘ burden of pleading this want of knowledge was his also. Zhamding v. Duffey, 37 Pac. 
Rep. 363 (Mont.). 

The authorities on the question of pleading here involved are apparently in hopeless 
conflict, but the diversity is chiefly due to the extreme looseness with which the courts use 
the phrase “‘ burden of proof.” Fraud in the inception of a note is a personal defence, 
and is demurrable unless the action is by the payee. When an indorsee sues, the plea 
should also allege that the plaintiff and every one in the line through whom the plaintiff 
claims had notice of the fraud or gave no consideration, for the plaintiff is protected if 
he has succeeded to the rights of a doa fide purchaser who has intervened. At the 
trial, it is the duty of the plaintiff to go forward with evidence to disprove the notice 
or lack of consideration alleged, but the burden of establishing them remains with the 
defendant throughout. Ifa bill were brought to enforce an equity against one who 
had obtained the legal title to land, chattels, or notes, there could be no doubt upon 
whom the burden of proving notice would lie. 100 Mass. 190. The question in the 
principle case would seem perfectly analogous. Langdell on Equity Pleading. 


CARRIERS— REFUSAL TO TRANSPORT FREIGHT—TENDER.—A dispute having 
arisen between plaintiff and defendant in connection with matters not involved in this 
case, defendant informed plaintiff that it would not carry any more coal for plaintiff 
over its road, Plaintiff, relying on this statement, tendered no more coal to defendant 
for carriage, but subsequently, and in consequence of this refusal, was forced to give 
up its business, and brought suit againt defendants for refusal to transport coal. 
ffeld, the refusal of the carrier does not in the absence of tender of a definite amount 
for transportation amount to a waiver of such tender so as to subject the carrier to 
liability for loss of business caused by relying on such refusal. Wilder v. St. Johnsbury 
& L. C. R. Co., 30 Atl. Rep. 41 (Vt.). « 

The court cites no cases in its opinion, and there seems to be little authority on 
this point, but it would seem that common sense necessitates the conclusion reached 
by the judges in this case. The court confines its decision to cases where the amount 
of property was in no way ascertained, and expressly declines to consider what plaintiff's 
rights would have been if the conversation between plaintiff and defendant had “related 
to some specific property then upon the line of defendant’s road awaiting shipment, or 
even to some distinct proposal dependent upon the defendant's services.” 


CHATTEL MORTGAGE — CROPS TO BE PLANTED — RIGHTS OF SUBSEQUENT PurR- 
CHASER. — //e/d, a chattel mortgage on crops to be thereafter planted is void as against 
a subequent purchaser at an execution sale. Rochester Distilling Co. v. Rasey, 37 N.E. 
632 (N. Y.). 

' It is not questioned that that which has a potential existence may be the subject of 
a mortgage or sale, but the court declares that the annual product of labor and cultiva- 
tion cannot be said to have a potential existence before planting. Upon this view the 
decision is brought within the authority of cases holding that a mortgage of property 
to be thereafter manufactured or purchased is void. O¢is v. Lill, 8 Barb. 102; Gara- 
ner v. McEwan, 19 N. Y. 123. While deciding that crops not yet sown do not have 
potential existence, the court distinguishes such cases as Andrew v. Newcomb, 32 N.Y. 
417, and Caffrey v. Woodin, 65 N. Y. 459, which hold that crops not yet sown may be 
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mortgaged by a lessee to his lessor as security for rent, on the ground that, title being 
in the lessor, the agreement between the lessor and lessee for a lien upon the crops 
operates as a reservation of title in the lessor to the products of the land. Conderman 
v. Smith, 41 Barb. 404, seems to be inconsistent with the principal case. There a lessee 
of a farm and cows mortgaged to the lessor the butter and cheese to be made during 
the season, and the mortgage was held good as against a subsequent purchaser of the 
cheese at an execution sale. ‘lhe doctrine of reservation of title does not apply there, 
for the mortgage was made subse .uently to the lease and was not a part of it. Of the 
question whether crops not yet sown have a potential existence, see authorities col- 
lected in the American note, Benjamin on Sales, 6th American edit., p. 86. 


CONTRACT — RESTRAINT OF TRADE. — He/d, that a combination of wholesale dealers 
to control the price of beer within a city is not void as in restraint of trade. Anheuser 
Busch Brewing Ass'n v. Houck, 27 S. W. Rep. 692 (Tex.). 

The Pennsylvania court has just reached a contrary result in the case of Wester v. 
Continental Brewing Co., 29 Atl. Rep. 102. See 8 HARVARD Law REVIEW, p. 176. 
The decision here is rested on the ground, that, though beer is a staple of commerce, it 
is yet not such a commodity that restriction of its sale will be declared illegal by the 
court. 


CONSTITUTIONAL LAW — ELEVATED RAILROADS IN STREETS — TAKING PRIVATE 
Property. — A railway company built abutments in the centre of a street to be used 
as the approach for elevated railway tracks. The abutting land owners did not own 
the fee in the bed of the street. e/d, this was not a taking of the property of abutting 
landowners within the meaning of the article of the Constitution which prohibits the 
taking of private property for public use without compensation, so as to entitle 
the landowners to enjoin the completion of the same until compensation be paid for 
the injury. Garrett v. Lake Roland El. Ry. Co., 29 Atl. 830 (Md.), Bryan, J. dissenting. 

The decision seems entirely correct. ‘The sound distinction is taken between con- 
sequential damages arising from the defendant’s act, and an actual taking. There is 
no taking, it is said, without some actual appropriation or invasion of the land, though 
there is a remedy at law for injuries done to the property provided by statute and by 
the ordinance incorporating the defendant company. The case contains a full review 
of the American authorities. 


CONSTITUTIONAL LAW —INTERSTATE COMMERCE— EMINENT DOMAIN.—Con- 
gress incorporated the defendant company for the purpose of constructing a bridge 
across the Hudson River between the States of New York and New Jersey “in order 
to facilitate interstate commerce.” The plaintiff objected to the company’s taking his 
land for the approaches to the bridge under the right of eminent domain. 

Held, Congress has power either directly or through a corporation created for the 
purpose to construct bridges over navigable waters between States, and to take private 
lands making just compensation “in order to facilitate interstate commerce.” Swxton 
v. North River Bridge Co., 14 Sup. Ct. Rep. 891. 

The power of Congress to incorporate was littie called for in former times, and 
doubts were entertained concerning it. Its frequent exercise to-day in keeping pace 
with the demands of commerce leaves no question as to its existence, and furnishes a 
notable instance in refutation of the claim that striking out a power is equivalent to 
prohibition. Mr. Madison proposed in the Constitutional Convention that Congress 
should be given the power to incorporate, but the proposition was defeated without 
much discussion. 5 Ell. Deb. 543, 544. That which was then expressly denied is 
now allowed by implication, if exercised in carrying out any of the delegated powers. 
117 U.S. 151, 154; 125 U.S. 12,13; 127 U.S. 39,40. “The power of creating a 
corporation,” said Chief Justice Marshall in AM/cCulloch v. Maryland, 4 Wheat. 411, 
“though appertaining to sovereignty, is not, like the power of making war, or levying 
taxes, or of regulating commerce, a great substantive and independent power, which 
cannot be implied as incidental to other powers, or used as a means of executing 
them. It is never the end for which powers are exercised, but a means by which 
other objects are accomplished.” The test of the constitutionality of an incorporating 
act passed by Congress is fairly obvious. Hartshorne’s Commerce Clause, p. 29. 


CONSTITUTIONAL LAW —INTERSTATE COMMERCE — LICENSE TAX.— A canvass- 
ing agent of a portrait-maker at Chicago violated an ordinance of a city of Pennsyl- 
vania by soliciting orders for portraits without having paid a license tax. Hed, 
whether the tax was levied for general revenue purposes or under the police power of 
the State, it is a direct burden upon interstate commerce, and therefore invalid. 
Brennan v. City of Titusville, 14 Sup. Ct. Rep. 829. 

As many of the State statutes imposing a license tax upon peddlers and canvassers 
are phrased in general terms, it is well to be reminded of the limited authority by 
which they are enacted. 
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CONSTITUTIONAL LAW — POLITICAL RIGHTS — APPORTIONMENT. — Plaintiffs, 
who are candidates for the office of member of Assembly, seek to enjoin issuing notice 
of election and certifying candidates thereat under an apportionment act, which they 
allege to be unconstitutional in that it takes away the right of equal representation. 
Held, a court of equity has no jurisdiction in such a matter, since it involves political 
rather than civil rights. Fletcher v. Tuttle, 37 N. E. Rep. 683 (IIl.). 

In the light of the prevalent desire of political parties to reapportion the various 
States, whenever they are placed in power, and to do it very unjustly, this decision is 
interesting and instructive. That it is good law cannot be doubted. The “ Recon- 
struction Acts ” cases are cited, — Georgia v. Stanton, 6 Wall. 50,— and the court dis- 
cusses also the power, said to be given by the Constitutions of many States to the 
Supreme Courts thereof, to issue such injunctions. State v. Cunningham, 83 Wis. 90. 
The language of some courts, where this power is given, is often loose, and this is 
spoken of as a judicial question. It is gratifying, therefore, to have a court come out 
squarely, and say that it is purely a political matter. 


CONSTITUTIONAL LAW — STATUTES — REPEAL— AMENDMENT. — Laws of 1856, 
c. 179, § 16, provided that “the several cities . . . which under special acts already elect 
superintendents of . . . schools, . . . shall not be included in any school commis- 
sioner’s district.” It gave the supervisors power to divide their counties, exclusive of 
such cities, into school districts, as they might deem advisable. Laws of 1864, c. 555, 
tit. ii. § 2, provided that “the districts . . . as recognized in the election of commis- 
. sioners in 1863 shall continue to be . . . the school districts . . . except as the same 
shall be changed by the legislature.” Chapter 414, Laws of 1883, was entitled “ An 
Act to amend section 16 of chapter 179 of Laws of 1856” (giving its title). Its first 
section re-enacted section 16 above “so as to read as follows,” and the only alteration 
was a substitution — immaterial for our purpose—for the words above printed in 
Italics. It was Aeld, that the Act of 1864 had neither directly nor by implication re- 
pealed the section of the Laws of 1856 in question. Apart from this, the Act of 1883 
“was a re-enactment of the law” of 1856, “ and, as an independent statute, is unaffected 
by considerations whether the provision of law which it purports to amend has been 
repealed or not by previous statutes.” People ex rel. Strough v. Board of Canvassers, 
37 N. E. Rep. 649 (N. Y.), affirming the decision of the General Term (28 N. Y. Supp. 

71), where authorities are collected. 


CONSTITUTIONAL LAW — TAXES — COLLATERAL INHERITANCE. — /e/d, section 1 of 
chapter 146 of the statutes of 1893, imposing a tax upon collateral inheritances, is not 
a tax upon real and personal estate within the meaning of article 9, § 8, of the Consti- 
tution of Maine, which provides that “ All taxes upon real and personal estate, assessed 
by authority of this State, shall be apportioned and assessed equally, according to the 
just value thereof,” but it is an excise, clearly within the power of the legislature to 
impose. Neither is this act in conflict with the Fourteenth Amendment to the Con- 
stitution of the United States, which prohibits any State from depriving “any person 
of life, liberty, or property without due process of law.” State v. Hamlin et al., 30 
Atl. Rep. 76 (Me.). See NorEs, p. 226, for a similar subsequent Massachusetts case. 


CORPORATIONS — COLLATERAL ATTACK. — He/d, that the corporate existence of a 
railroad company was not in issue in an action brought by it to condemn land. Wéel- 
lington & P. R. Co. Cashie & C. Railroad & Lumber Co., 19 S. E. Rep. 646 (N. C.). 

This decision is opposed to the weight of authority upon the point. Most courts 
hold that, although in ordinary cases the existence of a de facto corporation cannot 
be questioned except in direct proceedings by the State, yet that in the exercise of the 
right of eminent domain its existence may be questioned by a private person. 

Morawetz on Private Corporations, Vol. II. § 768. 


CoRPORATIONS — COUNTIES — LIABILITY FOR ToRTs. — //e/d, a county is not 
liable for injuries caused an employee at its insane asylum, by the negligence of those 
in charge of the asylum. Being engaged in the performance of a public duty imposed 
generally upon every county of the State, — the care of its insane, —it cannot be sued 
by a private person except under statute. Hughes v. Monroe Co., 29 N. Y. Supp. 495. 

A learned author declares that there is a distinction to be made between municipal 
corporations proper, as incorporated cities and towns, and other organizations, such 
as townships and counties, which are established without any express charter or act of 
incorporation. The latter, termed “quasi corporations” are not liable in tort, 
according to the general rule, except by statute. Addison on Torts (B. & B.’s ed.), 
§ 1526. Dillon on Mun. Corp. Vol. II. (4th ed.) §§ 948-963, lays down the above 
distinction and agrees with the principal case as to the liability of counties. So New 
York, Zxsign v. Board, 25 Hun, 20, and Alamango v. Board, 25 Hun, 551, hold the 















RECENT CASES. 





233 


county not liable. In that State municipal corporations proper are not liable for 
negligence of their servants when engaged in duties public in character from which 
no special corporate benefit is derived. Maximilian v. NV. Y., 62 N. Y. 164, and cases 
cited. The decisions in Massachusetts accord with this view. Howard v. Worcester, 
153 Mass. 426 (1891). The matter is discussed at length in Ai// v. Boston, 122 Mass. 
344. The rule as to counties is approved in Hollenbeck v. Winnebago Co., 95 Ill. 148; 
Summers v. County, 103 Ind. 262; Sherbourne v. Yuba County, 21 Cal. 113; Kincaid v. 
Harden Co., 53 1a. 430. Harmon v. St. Louis Co.,62 Mo. 313, and Bigelow v. Randolph, 
41 Gray, 541, approve the rule as laid down, but hold that it does not apply where a 
special duty is imposed upon the quasi corporation with its consent. The authorities 


are collected in the principal case, in Dillon on Municipal Corporations at the sections 
cited, and in Aii// v. Boston, supra. 


CRIMINAL LAw — HoMICIDE— PASSION FROM MERE Worps.— In an appeal 
from a conviction of murder in the first degree, the act of the defendant having been 
the result of a quarrel, it was Ae/d, that passion aroused by mere words cannot reduce 
homicide below the offence of murder in the second degree. Smith v. State, 15 So. 
Rep. 843 (Ala.). 

The court say that no principle in our criminal jurisprudence is more firmly estab- 
lished than this one. Yet while it is true as a general rule that mere words are not 
sufficient provocation to reduce the offence to manslaughter, this statement of the 
principle seems to be too strong. A recent English case (Regina v. Rothwell, 12 Cox 
C. C. 145), while admitting the rule, holds that there may be circumstances which 
would warrant a departure from it, and lays down what appears to be a better rule, 
that the provocation, whether by words or otherwise, must be sufficient to cause an 
ordinary man to act as the defendant did. The result reached in the principal case is 
however perfectly sound on the facts. 


Equity— RESCISSION OF A DEED GIVEN WITH INTENT TO DEFRAUD CREDI- 
ToRS. — Where an owner, being apprehensive of an adverse termination to a suit in 
which he is involved, conveys his property to another without consideration, and with 
intent to defeat the recovery of a possible judgment, 4e/d, that he may not, after a 
judgment in his favor, invoke the aid of a court of equity to compel his grantee to 
reconvey. Pride v. Andrew, 38 N. E. Rep. 84 (Ohio). 

The Ohio statute rendering fraudulent conveyances void as against attaching credi- 
tors is practically a re-enactment of the statute of Elizabeth ; but it is everywhere held 
that this doctrine has no application as between the parties and their representatives. 
Equity will not allow a fraudulent grantor to impeach his deed or revoke an executed 
contract. There is a line of cases which perhaps may be regarded as laying down a 
modification of the general rule, holding that the grantor may compel reconveyance 
if the parties are not 7” pari delicto. Story, Eq. Jur. § 300; Boyd v. De La Montaignie, 
73 N. Y. 498; Poston v. Balch, 69 Mo. 115. But to claim the benefit of this exception 
the plaintiff must make out a very clear case of undue influence on the part of his 


grantee. As such extenuating circumstances did not appear in the main case, relief 
was rightly refused. 


EVIDENCE — PRIVILEGE — CONFIDENTIAL COMMUNICATIONS. — Defendant, a phy- 
sician, having been sued for malpractice, attempted to put in evidence certain occur- 
rences at the examination of the plaintiff. A statute provides that such occurrences 
and the results of such examinations should be confidential communications, — not 
to be disclosed without the consent of the patient. AHe/d, when the patient sues the 
Paind). malpractice, the privilege is waived. Becknell v. Hosier, 37 N. E. Rep. 

o (Ind.). 

. This seems to be a new question, as no authorities are cited by the court and none 
are to be found in the text-books. On principle, however, there can be no doubt of 
the correctness of the decision ; for, if this privilege were held to be available to the 
client in such a case, the physician would never be able to defend himself. In an 
early Indiana case, — ave v. Baird, 12 Ind. 318, —it was held that in an action against 
an attorney for malpractice this privilege must be considered waived, and of course 
there is no practical difference between the two cases. 


FRAUD — CONVEYANCE TO AVOID ATTACHING CREDITORS — NOTICE. — Where 
an absolute conveyance of land is made for a consideration grossly inadequate, the 
grantor retaining a valuable interest in the estate, and both parties acting with intent 
to embarrass creditors, 4e/d, such conveyance is void, not only against existing, but 
also against subsequent creditors and purchasers with or without notice. Jones v. 
Light, 30 Atl. Rep. 71 (Me.). 

The authorities are in conflict on the question involved in this case. The conclu- 
sion reached is sustained by rulings in Massachusetts, Tennessee, and Kentucky. The 
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contrary is held in Ohio, Texas, and New Hampshire. Stevens v. Morse, 47 N. H. 
532, (a well considered case which is not referred to by the Maine court,) decides that 
the statute 13 Eliz. c. 5, on the provisions of which as part of the common law the 
opinion in the principal case is based, cannot be taken advantage of by subsequent 
purchasers as it refers in terms to subsequent creditors. The New Hampshire court 
also objects that the practical result of the doctrine here advocated will be to nullify 
the well settled rule that a fraudulent conveyance is binding on the grantor and his 
heirs, by allowing him, subsequent to the fraudulent conveyance, to resell the land to 
whom he pleases. 


PARTNERSHIP — ASSUMPSIT — IMPLIED PROMISE. — Plaintiff sold horse feed; 
defendant had been keeper of a livery stable to whom plaintiff had sold on credit, the 
goods being ordered by defendant’s servant Stoever. Subsequently another man, Gore, 
came to plaintiff and heaght feed for the same livery stable, and plaintiff, supposing 
that defendant was still the owner, continued to supply feed, for price of which this 
action is brought. Defendant claims that he had previously sold out to Gore. The 
judge below charged the jury that if defendant and Gore were partners defendant 
would be liable ; and continues, “If you find that he was not a partner, that he had 
sold out in good faith, then it was his duty, as the goods were sold for the same busi- 
ness at the old stand, to have notified Mr. Shaunce [plaintiff] of the change that had 
been made in the proprietorship of the place. There is no doubt about that. Mr. 
McCrystal did take the precaution to inform the landlord, but he seems to have for- 

gotten to inform the other people.” ée/d, an examination of this record has failed 
‘ to convince us that there is any substantial error therein. Shaunce v. McCrystal, 29 Atl. 
Rep. 866 (Pa.). 

It would have been most satisfactory if the Supreme Court of Pennsylvania had 

seen fit to state the grounds on which they sustain this charge. 


REAL AND PERSONAL PROPERTY — CONSTRUCTION OF WILL.—The testator 
devised his property both real and personal to his wife, giving her full power “to bar- 
gain, sell, convey, exchange, or dispose of the same as she may think proper ; but if, at 
the time of her decease any of my said property shall remain unconsumed, my will is 
that the same shall be equally divided between my brothers and sisters and their 
children.” The devisee entered, conveyed all the property to the defendant by way 
of gift, and died. e/d, that under the will the widow took only a life estate in 
the property; that she held it as a quasi trustee for the remaindermen, having power to 
dispose of it as she might deem necessary for her support or for the benefit of the 
estate; but that by gift or otherwise she could make no conveyance involving a breach 
of faith toward the remaindermen which would defeat their rights, and that therefore 
the defendant held the property as trustee for them. Johnson v. Johnson, 38 N. E. 
Rep. 61 (Ohio). 

This decision reaches a satisfactory result, and seems to be in line with authority 
both in Ohio and elsewhere. 


REAL PROPERTY — DEDICATION — RIGHT RETAINED BY DEDICATOR.—In 1839 
the United States dedicated a piece of land in Chicago to the public, this to be “ pu 
lic land forever and to remain vacant of buildings.” According to an Illinois statute, 
the plat of the land having been recorded, the fee simple vested in the corporation of 
the city of Chicago. The defendant is about to divert this land from the purposes for 
which it was dedicated. He/d, that the United States has no legal or equitable right 
to interfere (Brewer and Brown, JJ. dissenting). United States v. lilinois Central R. R. 
Co., 15 Sup. Ct. Rep. 1015. 

The majority opinion seems eminently sound. The dissenting opinion is interesting 
in that it holds that a dedicator may interfere if land is diverted from the purposes for 
which he gave it, though he parted with all his interest in the land. The opinion is 
based mainly on Warren v. Mayor of Lyons City, 22 Iowa, 351. It is not inconsistent 
with the facts of that case that the fee remained in the plaintiff, although the court 
certainly lay down principles broad enough to cover the present case. 


REAL PROPERTY — PRESCRIPTION — TREES OVERHANGING NEIGHBOR’S LAND.— 
Where the defendant, without notice to the plaintiff, cut off branches of the plaintiff’s 
trees which had overhung the defendant’s land for more than twenty years, it was he/d, 
that the overhanging of the branches was not a trespass, and that no right was acquired 
by lapse of time ; that the branches might be cut without notice, since no entry on the 
plaintiff's land was necessary. Lemmon v. Wedd, L..R. [1894] 3 Ch. D. 1. 

The case is right. The court have no difficulty in deciding that there is no pre- 
scriptive right, but reach the decision that notice is unnecessary only after long discus- 
sion. The last point, however, would seem quite as clear as the first, and not to call 
for so long a consideration. 
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REAL PROPERTY— REVOCATION OF LICENSE— ESTOPPEL. — The city of Augusta 
was given power by aspecial act to remove obstructions from the streets at the expense 
of the owners. Subsequently, licenses were granted permitting awnings to be erected, 
and were acted upon. ‘The owners in this action ask to have the City Council restrained 
from removing these awnings. . //e/d, that the city could not grant a perpetual right to 
maintain awnings, and hence the licenses were revocable; that the city was estopped 
from revocation until the owner had received a fair return for his outlay, made in 
reliance on the license. City Council v. Burum, 19 S. E. Rep. 820 (Ga.). 

The court rightly says that the municipal authorities cannot grant away a substan- 
tial right of the public; but it proceeds to give the authorities such power to a certain 
degree on the ground of estoppel. These seem inconsistent, and it is hard to reconcile 
the latter with the need of the public to have the obstructions immediately removed. 
The difficulties of the case were hidden by the fact that all the owners petitioning 
were held to have received already a fair return for their outlay, thus defeating the 
estoppel. The court was influenced also by the Georgia rule, that an executed license 
is irrevocable. 


SALE OF GooDS — ELECTION oF REMEDIES. — Goods were sold and notes of the 
vendee given for the purchase price, the title to the goods to remain in the vendor 
until the notes were paid. The notes being unpaid at maturity, the vendor brought an 
action on them and recovered judgment. Ae/d, he may afterwards retake the goods 
by replevin. Campbell Printing Press Co. v. Rockaway Pub. Co. 29 Atl. Rep. 681 
(N. J.); Moline Plow Co.v. Rodgers, 37 Pac. Rep. 111 (Kan.), contra. 

It is submitted that the Kansas decision is correct. The vendor cannot treat the 
transaction as valid and invalid at the same time. By bringing an action for the price 
he has elected to treat the vendee as owner of the goods. Bailey v. Harvey, 135 
Mass. 172. 


TORTS — CONVERSION — PAYMENT BY A BANKER TO A FRAUDULENT INDORSEE. 
— The payee of a crossed check specially indorsed it to the plaintiffs and posted it to 
them. A third party obtained possession of the check during transmission and altered 
the indorsement, making it payable to himself. This he presented at the defendant’s 
bank in Paris, and asked them to obtain payment from their London correspondent. 
This they did, and handed the proceeds to him. In an action for conversion by the 
plaintiffs, Ae/d, that the defendants were liable for the amount of the check. A7ein- 
wort, Sons & Co. v. Comptoir National d Escompte de Paris, L. R. [1894] 2 Q. B. 157. 

Though this decision seems to bear heavily upon the defendants who have been im- 
posed upon by fraud, yet the holding is clearly right. The action was vigorously 
contested on the grounds that the plaintiffs had neither possession nor title, and there- 
fore had no standing in court; also that there had been no conversion by the defend- 
ants. Obviously, however, the delivery to the post-office is, in legal contemplation, a 
delivery to the plaintiffs; and being thus in receipt of the check with a valid indorse- 
ment to themselves, they maintain trover against a mere wrongdoer. Then in pre- 
senting the check to their correspondent bank, and obtaining payment thereon for the 
fraudulent indorsee, the defendants were clearly guilty of conversion, in that they pre- 
sented the check in the name of a stranger who had no title in it, and obtained payment 
for him. 


Torts — DEFAMATION — BELIEF OF DEFENDANT IN INTEREST OR DUTY IN 
PERSON TO WHOM DEFAMATORY STATEMENT IS MADE. — Defendants, who were rate 
payers of the parish, honestly and reasonably believing that the board of guardians 
were the proper authorities to whom to apply to secure an investigation, sent to them 
a letter containing defamatory matter concerning plaintiff, who was guardian of the 
poor. He/d, the honest and reasonable belief that the board of guardians had an 
interest or ou in the subject-matter of the communication does not make the occa- 
sion privileged, if as a matter of fact they had no such interest or duty. Hedditch v. 
Macllwaine et al., L. R. [1894] 2 Q. B. 54. 

This decision is in accord with the famous definition laid down in Harrison v. Bush, 
5 E. & B. 344, (which was not necessary for the decision in that case,) that a communi- 
cation is privileged if made by a person having an interest or duty in the subject- 
matter to one “ having a corresponding interest or duty.” In Waring v. M’Caldin, Ir. 
Rep. 7 C. L. 282, there is a dictum to the effect that the honest belief that a duty exists 
in the party to whom the statement is made, constitutes a privileged occasion, but that 
gase is rages 2 disapproved of in the principal case. Thompson v. Dashwood, 11 
B. D. 43, which has already been discredited (Pollock on Torts, 2d edit., pp. 226, 245), 
is flatly overruled. In that case defendant wrote a letter containing defamatory matter 
intending to send it to a person to whom publication would have been privileged, and 
by mistake put it into the wrong envelope and sent it to another person. The defend- 
ant was not held liable. The fallacy in that decision is in the court’s assuming the 
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letter to have been sent out on a privileged occasion. It is true the defendant intended 
to use a privileged occasion, and thought he was doing so, but he was not. It does not 
matter that the defendant did not intend to injure the plaintiff. Curtis v. Mussey et al., 
6 Gray, 261. The doctrine of the principal case, that the belief of defendant that the 
occasion is privileged does not make it privileged, harmonizes with the general rule 
that a mistake does not excuse. Shepheard v. Whitaker L. R. 10 C. P. 502; Griebel v. 
Rochester Printing Co.,60 Hun, 319; Mayne v. Fletcher, 4 Man. & Ry. 311, 312, note; 
Fox v. Broderick, 14 Ir. C. L. R. 453, 459. But see Hanson v. Globe Co., 159 Mass. 293- 
(Holmes, Morton, and Barker, JJ. dissenting.) 


Torts — IMPUTED NEGLIGENCE. — An infant twenty-two months old, being left by 
its mother, wandered on the track of the defendant, and was struck and injured by 
a train through the negligence of the defendant’s train hands. é/d, that a child of 
tender age is incapable of contributory negligence, and that in a suit by the child the 
negligence of the parent cannot be imputed to it. Bottoms v. S. & R. Railroad Co., 19 
S. E. Rep. 730 (N. C.). 

This case adds North Carolina to the list of States which repudiate the doctrine of 
imputed negligence. The decision seems entirely sound. Whatever question exists 
where the suit is by the parent, in an action by the child for injuries received the doc- 
trine is indefensible upon any theory. 


Torts — MALIcIous PROSECUTION. — The plaintiff set out that he was arrested 
upon the complaint of the defendant; that the complaint was false and was known by 
the defendant to be false when he made it ; that the complaint was made without prob- 
able cause and maliciously, with intent to injure the plaintiff; that when before the 
court upon this complaint, in consequence of false statements made by the defendant, 
that it would benefit the plaintiff to plead guilty, and would terminate the proceedings 
against him, and would release him from arrest and imprisonment to do so, believing 
these statements, under duress and threats of long imprisonment, and not knowing the 
consequences of his doing so, he formally pleaded guilty, though he was not guilty, as 
the defendant knew, and was sentenced to imprisonment, and imprisoned ten months. 
To this the defendant demurred. //e/d, that the plaintiff could recover. ohnson v. 
Girdwood, 28 N. Y. Supp. 251. See NOTEs. 


TRUSTS— REMOVAL OF NON-RESIDENT TRUSTEE.— The New York Code, § 263, 
subdivision 1, gives the superior city courts jurisdiction of any action to procure a judg- 
ment determining, annulling, or otherwise affecting an estate, title, or other interest in 
real property which is situated within the city where the court is located. e/d, under 
this statute, that the courts of New York City have jurisdiction in an action to remove 
a trustee who resides outside the state, when the trust ves is real estate in New York 
City. Paget v. Stevens, 28 N. Y. Supp. 549. 

The dissenting opinion points out that an action for removal of a trustee is prima- 
rily an action i fersonam, to determine the right of defendant to exercise the privi- 
leges and enjoy the profits of his trusteeship, and would confine the operation of the 
statute to actions iz vem. This would seem the better view. 


Trust DEPOSIT— MONEY PAID TO A BANK FOR A SPECIFIC PURPOSE.— The 
complainant gave money to a bank in payment of a note and took a receipt, which 
was to be given up when the note was returned. On the bank becoming insolvent with- 
out paying the note, 4e/d, that the complainant was entitled to have the assets in the 
hands of the receiver applied to the payment of the note. That the money was paid to 
the bank for a specific purpese, and it was not the understanding of the parties that the 
bank might use it for any other purpose. It made no difference that the complain- 
ant’s money could not be identified. It was sufficient that it could be traced to the 
vaults of the bank. Massey et al. v. Fisher, 62 Fed. Rep. 958. 

On principle it seems hard to make out a trust. It does not appear that the bank 
was expected to apply the money given by the complainant to the note. There is not 
much authority on the point, and what there is is conflicting. 


WILLs — ERRONEOUS DESCRIPTION. — Testatrix devised the southeast quarter of 
a certain section, which quarter-section she did not own. The southwest quarter did 
belong to her, and the devisee claims this under the will. The will recited her owner- 
ship of the southeast quarter. //e/d, devisee can take the southwest quarter under this 
clause, as extrinsic evidence is admissible to identify the land devised (Kinne, J. as- 
senting). LEckford v. Eckford, 58 N. W. 1093 (Ia.) 

This is the first time this question has arisen in Iowa, and the majority adopt the 
view of the majority in Patch v. White, 117 U. S. 20. This seems to be the better view. 
All extrinsic facts except direct declarations of intention can come in. See 6 HARV. 
Law REV. 434, 10 Am. Law Reg., N. S. 93, and Riggs v. Myers, 20 Mo. 239. Opposed 
to this view are Hurtz v. Hibner, 55 Ill. 514, and 10 Am. Law Reg., N.S. 353. 
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Tue Law or Eminent DoMAIN IN THE UNITED StaTEs. By Carman F. 
Randolph. Boston: Little, Brown, & Co. 1894. pp. cxxv, 462. 

The name “ Eminent Domain” comes from Grotius, and the subject 
is a prominent one with European writers on public law; but treatises 
about it do not exist outside of the United States. The topic develops 
here because it is a branch of our system of Constitutional Law. The 
first treatise was by H. E. Mills, of St. Louis, in 1879; of this a second 
edition appeared in 1888. In the last named year there came another 
much larger book, by John Lewis, of Chicago. The subject had been 
systematically dealt with in two elaborate articles, published in 1856, in 
Volume XIX. of the Boston Law Reporter; and of course it is often nowa- 
days incidentally expounded in works on other subjects, —e. g. in Pierce’s 
American Railroad Law and Angell and Ames on Corporations. 

Mr. Randolph’s book brings the subject well up to the present date. 
It is a compact, accurate, and scholarly piece of work. The author is 
no party to that widespread silent conspiracy between writers and pub- 
lishers which palms off upon an abused profession so much worthless 
matter. There is no padding here; the writer has thought over his mat- 
ter, and his thinking is his own. He has furnished his reader also with 
an unusually good apparatus of helps in his full indexes, his careful 
syllabus of the entire volume, and a collection of all the constitutional 
passages relating to his subject. While the book is smaller than that of 
Mills, it has a more thorough and scholarly treatment of the subject. In 
avoiding the wholly unnecessary bulk of Lewis’s treatise, it steers clear 
also of the narrow, doctrinaire tone which did much to mar that book, — 
¢. g. in its treatment of the topics of “ Public Use ” and “ Taking.” It may 
well be thought that Mr. Randolph carries too far the effort to widen the 
reach of the constitutional provisions, and excepts too readily the smoothly 
transmitted dicta of judges who in many cases have not sufficiently con- 
sidered the nature and origin of the great topic they have in hand. But 
in this he has the example of his two predecessors. Both he and they 
may perhaps say that they are not making law, but only recording the law 
ascertained by the courts; yet one has only to recall the subtle skill of 
Blackburn in his treatise on Sale to perceive how much an author may do 
by a wise selection, analysis, and interpretation of the cases, and a close 
restriction of them to the exact point decided, towards placing the law 
upon a better footing. “ Legislation,” says our author of a certain topic, 
“both constitutional and statutory, has cleared or confused the situation 
according to the amount of legal sense behind it.” He would probably 
think it unbecoming to say of judicial decisions what he says here of 
legislation; and yet as to many topics that thing ought to be plainly said. 
Many of the decisions on the subject of Eminent Domain are ill instructed 
and petty. To say that they declare the law for their own jurisdiction is 
to say much, when one is inquiring what the momentary law in that juris- 
diction is; but it is to say comparatively little when the question is of 
that larger sort that concerns the jurist, and the lawyer who seeks to set 
his own feet on the rock of right principles and sound reason and to 
help place his subject there. 

Mr. Randolph has fourteen chapters, treating successively of, I. The 
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Eminent Domain ; II. Jurisdiction; III. The Public Use; IV. Property ; 
V. The Authority to condemn; VI. Acquisition other than by Con- 
demnation; VII. Interferences with Property in Furtherance of Pub- 
lic Purposes; VIII. Location and its Incidents; IX. The Estate or 
Interest condemned ; X. Compensation and Damages; XI. Procedure ; 
XII. Remedies; XIII. The Improvement and Use of Streets; XIV. Wa- 
ters. Of these chapters the tenth is considerably the longest; the 
weighty topics of Chapters II. and IV. occupy together much less than 
the space given to Chapter X. While one is disposed to question some- 
times the scientific neatness and proportion of the treatment, he must 
admit the simplicity and practical convenience of it. 

As a convenient, compact, sober, and accurate book of reference for 
the practitioner, Mr. Randolph’s book may be heartily commended. 

j. BT 





COMMENTARIES ON THE LAW OF PERSONS AND PERSONAL PROPERTY. 
Being an Introduction to the Study of Contracts. By Theodore W. 
Dwight, late Professor of Law at Columbia College, New York. 
Edited by Edward F. Dwight, of the New York Bar. Boston: 
Little, Brown, & Co. 1894. 8vo. pp. Ixii, 748. 

One of Professor Dwight’s students has said of him, that “ he made 
everything so plain as he went, and he went so quickly, that the student 
might delude himself with the belief that our whole jurisprudence was 
innate in himself, and only awaited the awakening touch of the great 
teacher. He aroused and he riveted the attention of all to a degree that 
was very great, and wholly exceptional in a school-room. Strangest of 
all, his own interest in the work appeared to be as fresh and exuberant 
as that of any of his listeners.” (7 Harv. Law Rev. 209.) After finding, 
as one does, that all Professor Dwight’s students agree in praising him 
and his success with his methods of teaching, one naturally turns with a 
lively interest to his publication of his lectures (he left them ready for 
the printer) to see what hope it shows for their success in print. 

In one thing, first of all, one finds the praise borne out. He does 
make everything thoroughly plain, and he gallops along through his sub- 
ject without making it less plain by his speed; and thus he accomplishes 
a great deal. He treats of the sources of the law, the rights of persons 
as effected by infancy, marriage, and the like, and of all the vicissitudes 
of title and ownership, and on every page he makes one feel how he must 
have helped his students with the richness of his knowledge and experi- 
ence. If he treats of the early love of the Colonies for old constitutional 
principles, such as Magna Charta, he clothes the dry bones with the bit 
from Evelyn’s diary, where that gentleman was told that the Colonies 
“might be curbed by a few of his Majesty’s first-rate frigates, and with a 
bit of the curious history of the document itself.” And this comes in in 
the notes of the book— just as it probably came in by the way in the 
lectures — in such a manner that it enlivens the whole subject without 
destroying the rapid continuity of the full and substantial treatment of 
the rights of personal liberty. On the whole, Professor Dwight’s book, 
while it may well fail in the opinion of those who knew him to come up 
to the lectures on which it is based, contains a great mass of informa- 
tion, never pedantic and never even uninteresting, and shows to those 
who have never known him many of the qualities which led to his phe- 
nomenal success as a teacher. R. W. H. 
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Cases ON CONSTITUTIONAL Law. Part III. With Notes by James 
Bradley Thayer, LL.D., Weld Professor of Law at Harvard 
University. Cambridge: Charles W. Sever. 1894. pp. x, 486 
(945-1431). 

This part is now out, and Part IV. is expected to be out in the early 
part of 1895. ‘This contains valuable selections of cases and authorities 
on Eminent Domain and on Taxation. Minot v. Winthrop, the Massa- 
chusetts decision sustaining the collateral inheritance tax, makes it first 
appearance in print, from a certified copy, on page 1422. R. W. H. 





DaNIELL’s CHANCERY PLEADING AND Practice. Sixth American Edi- 
tion. By John M. Gould, Ph. D. Boston: Little, Brown, & Co. 
1894. 3 vols. 8vo. pp. Cxxxi, Vili, xxxii, 2732. 

Buiss ON Cope Pieapinc. Third Edition. By E. F. Johnson, B.S. 
L.L. M. St. Paul: West Publishing Co. 1894. 8vo. pp. xxxv, 
809. 

In these two works are represented widely different methods of treat- 
ment, with different’ objects and ends in view. The Daniell, in response 
to the practitioner’s demand, is ponderous, full, almost all-comprehensive 
in its nature ; while the Bliss, as becomes a text-book for students, is 
simpler and less exhaustive, aiming to deal rather with the underlying 
principles than the minutiz of code law. 

This fundamental distinction, moreover, is not less accentuated in the 
latest editions of these works than in the past. Three years of nearly 
constant research and investigation have been devoted, so it is stated, 
to the task of making this edition of Chancery Pleading complete and 
fully abreast of the times; and the result is evidenced by useful additions 
(forms, precedents, etc.), a vastly enlarged, perhaps exhaustive collec- 
tion of new authorities, and a marked extension of the encyclopedic 
character of the work. 

In the new edition of Bliss, on the other hand, a different task has 
been attempted, —z. ¢. to add to the value of the book for the purposes 
of the student rather than for those of the practising lawyer. To accom- 
plish this a variety of means has been used: short, terse statements of 
principles have been placed before the sections discussing them, leading 
cases have been cited in the notes, new forms added, and topics of recent 
development considered and discussed. 

Looked at from its own point of view, each new edition appears to 
have been faithful to the objects of its work, and not unsuccessful in 
carrying them into existence. D. A. Es 





THe Law or Evipence. By H. C. Underhill, LL. B. Chicago: T. H. 
Flood & Co. 1894. 8vo. pp. ccii, 567. 

This is a brief treatise primarily intended for students. It follows the 
method and teachings of the leading text-books, but does not show any 
familiarity with the recent monographs and articles that have helped so 
much to give the rules of evidence their proper formulation. Such sub- 
jects as the parol evidence rule, the construction of written instruments, 
res gest@, and the “ best evidence” rule, receive brief and by no means 
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satisfactory treatment. It is but just to the author, however, to say that 
he purposely gives but little consideration to some of these questions, be- 
cause they are so fully treated in the standard authorities. More careful 
attention is paid to subjects which have come into prominence within 
recent years, as a result of our rapid and immense advance in the arts 
and sciences. The application of newly discovered scientific principles 
to every-day affairs, and the extensive use of machinery for transporta- 
tion and manufactures, have not been without influence on the law of 
evidence, and the author endeavors to show what it has been. The com- 
paratively recent statutory changes, such as those which affect the com- 
petency of witnesses and their privileges, have also received the full 
consideration their importance to-day demands. F. B. W. 





The Law or THE ApoTHEcARY. A Compendium of both the Common 
and Statutory Law governing Druggists and Chemists in New Eng- 
land. By George Howard Fall, LL.B., Ph.D. Lectures on Roman 
Law in the Boston University Law School. Boston: Irving P. Fox. 
[1894?] 8vo. pp. 153, vii. 

From one point of view it is desirable that the statutory and common 
law regulation of members of any trade or profession should be made 
intelligible and brought home to them; but no layman’s manual of the 
law will ever enable those who read it “to glean from it a clear idea of 
the . . . law,” as the author hopes in his Preface that this may do ; and 
it would probably be impossible to prevent a layman from occasionally 
relying to his damage on such a book. This seems nowhere to contain 
any hint to apothecaries that there is a point beyond which “the man 
who is his own lawyer has a fool for a client.” If a layman’s use of it 
can be limited to the more certain branches, it will serve an excellent 
purpose; but a druggist who assumed —as a druggist fairly might as- 
sume from the statement on page to—that his responsibility for the 
purity of his drugs was limited to the patronizing of a responsible whole- 
sale dealer might get into trouble. R. W. H. 





OuTLINE Stupy or Law. By Isaac Franklin Russell, D. C. L., LL.D., 
Professor in the University of the City of New York. New York; 
L. K. Strouse & Co. 1894. pp. xiv, 280. 

This is an exceptionally good little first book of law, meant appar- 
ently, and well suited, for use before the serious study of law is begun, 
It has, in the form of lectures, as the Preface tells us, been so used with 
success. The author has succeeded especially well in the definition of 
the general nature of law, and in the consistent application of his defini- 
tion. Having neatly pointed out that law is not command, but custom, 
he makes one feel it when he treats of the limitations of an artificial con- 
ception like “consideration ” for contracts, as well as when he describes 
the growth and commercial application of the law of Insurance. The 
book may safely be recommended to those who want to begin at law and 
see what it is like. R. W. H. 
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THe AMERICAN DicEest. ANNUAL. 1894. (September 1, 1893, to 
August 31, 1894.) Prepared by the Editorial Staff of the National 
Reporter System. St. Paul, Minn.: West Publishing Co. Oct. 
1894. 

A most desirable tendency towards brevity in this Digest is worth no- 
ticing. 1892 had cols. 6046; 1893 had cols. 5715; this has cols. 5432. 
There is still room for improvement. Probably it is hard not to be pro- 
lix in work done in such haste as this, and much will be excused by many 
of the profession for the sake of having a year’s law digested within two 
months of the last case. R. W. H. 








